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PAQB 

17, line 17 firom hotUm, afier " 703." aM " Quaere if not oyer- 

ruled in the Exchequer, Mich. 

1843." 
10 «. 16 far " 2 Mees. & W." read " 8 Meet. & 

W." 

55 — 13 for " 4 Bing.," read " 8 Bing." 

67, — 10 /or "Vol. 1, p. 86." read "Vol. 1, 

p. 89." 
82, — 11 from top, for " Ux." read " case." 
82, — II from bottom, for " ante, p. 119, &c." read " post, p. 

303, &c„ and by execution ; 

see post, p. 311." 
117, _ 10 for " Pachico." read '* Pacheco." 

179, — 44-8/rom top, dele " ". 

180, — 8 for " rcvismg," read " reverting." 

186, — 23 .— ./or "double cottt of tuit," read "such 

ftxU costs, charges and ex- 
penses incurred in the action, 
as shall be taxed by the mas- 
ter. See ante, pp. 64, 65." 

190, — 5 after " Actions by attomies," add " see 

ante. Vol. 1. pp. 76—79." 

224, — 20 for " Vict. 100," read " Vict. 110." 

246, — 14 from bottom, for " 8 Dowl. N. C." read " 2 Dowl. 

N.C."* 

246, — 5 for " award," read " an award." 

279, — 23 (tfter " 2 Cr. M. & R. 315," add " Nash 

V. Swinburne, 3 Man. & Gr. 
630. Bromley v. Geridge, 
13 Law J. 16, cp." 
286. — 20 for " 1 Ad. & El." read " 1 Ad. & El. 

N. C." 

286, — 14 for " othewise," read " otherwise." 

287, — 14 after " 12 Law J. 40, qb." add " Ex p. 

Hasleham, 1 Dowl.N.C 792. 
Levy V, Coyle, 12 Law J. 295, 
qb., 2 Dowl. N. C. 932. Wi- 
thers V. Spooner, 2 Dowl. 
N. C. 884." 

289 — 10 after " 3 Dowl. 343." add " Clarke v. 

Roberts, 1 Dowl.N.C. 778." 

312 —22 for " 7 Mees. & W." read " 8 Mees. 

& W." 
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CHAPTER VI. 

Proceedings from verdict to judgment and execution, 

SECTION I. 

V«ti7 trial. 

^Vhere a wrong verdict is given, owing either to a mistake 
of the judge, or to any error or default of the jurors, witnesses, 
P^ies or others, the court will in general order a new trial, 
?ii such terms as to costs and otherwise as they may think fit, 
^} order that complete justice may be done between the par- 
ties. The cases in which new trials, &c. are granted, and the 
niotion for that purpose, will be treated of under the following 
heads :— 

1 . In what cases. 

For misdirection.'] It the judge misdirect the jury, in point 
of law, and the jury are thereby induced to find a wrong ver- 
dict, the court will in general set it aside, and grant a new trial. 
What amounts to a misdirection, must necessarily depend 
upon the law, as applicable to each particular case. It it not 
misdirection, however, if the case never goes to the jury, but 
the judge nonsuits the plaintiff. Elsworthy v. Bird, M'Clel, 69. 
R. V. Maiden, 4 Burr. 2135. So where the plaintiff's counsel 
acquiesced in the judge's ruling at the trial, and the defendant 
took a verdict, without going into his case, the court of Com- 
mon Pleas refused a new trial on the ground of misdirection. 
Robinson v. Ck>ok, 6 Taunt. 336. So, where inadmissible evi- 
dence was received without objection, and the judge on sum- 
ming up made strong observations upon it, this was holden 
not to amount to misdirection. Melin v. Taylor, 2 Hodg, 3. 
And to entitle a party to a new trial on the ground o{ mi^x^- 
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2 New Trial 

tion, it roust appear that the jury were thereby induced to com^ 
to a wrong conclusion . Duke of Newcastle'^, Inhabts. ofBroxtow^, 
1 Nev. & Af. 598. So if, notwithstanding the misdirection, the 
verdict be in opposition to it, Twigg v. Potts et al. 1 Cr- 
M. & R, 89, or otherwise, according to the justice of the case, 
Edmondson v. Machell, 2 T. R, 4, Hlckes v. Clutterbuck, 2 Bing* 
483, the court will not in general grant a new trial. So, if the 
misdirection be not material in substance, as if, by mistake, 
the judge tell the jury that a certain fact was admitted upoa 
the record, whereas in fact it was not, but it was admitted by 
the parties in the course of the trial, the court will not grant 
a new trial. Stracy v. Blake, 1 Mees. & W, 168. So, where 
upon the execution of a writ of inquiry the undersherifF er- 
roneously told the jury that a verdict for any amount of damages 
would carry- costs, and they found a verdict for an amount that 
did not carry costs, the court refused to disturb it. Grater v. 
Collard, 6 Dowl. 503. So, where the judge left to the jury the 
specific issues that were upon the record, but refused to put 
to them certain questions suggested by the defendant's counsel, 
this was holden not to be misdirection, and the court refused 
a new trial on that ground. Wat ton t. Potter et al. 1 1 Law J., 
138, cp. And where there were two issues, and the jury found 
upon both, but the judge discharged the jury upon the second 
issue, under a misapprehension that the verdict upon one issue 
rendered the other useless : the court held that the proper 
course was, not to move for a new trial, but to apply to the 
judge to have the verdict corrected according to his notes. 
Ules v. Turner, 3 Dowl. 211. And the court will never grant 
a new trial, upon the same point on which a bill of exceptions 
has been tendered. Fnbrigas v. Mostyn, 2 IV. Bl. 929. Where 
however the court will grant a new trial for misdiijpction, they 
will grant it in penal actions as well as in others. TVUson v. 
Rastall, 4 T. R. 753. Calcraft v. Gibbs, 5 T. R. 19. 

For the rejection of evidence.'] If the judge reject material 
evidence, as inadmissible, which is tendered by the party who 
is ultimately unsuccessful, and which ought by law to be ad- 
mitted, it is in general a good ground for a new trial. As for 
instance, if he reject a witness as incompetent, whom the 
court afterwards decide to be competent, Robinson v. fVil- 
tiamson, 9 Price, 136, or refuse to receive secondary evidence 
of ft lost document, which the court afterwards hold ought to 
have been received. Freeman v. Arkell, 2 Brod. 8c B. 494, or 
the like, the court will in general grant a new trial. See Grave- 
nor V. fVoodhouse, 1 Bing. 38. Duncan v. Hill, 2 Brod. & B. 682. 
And in general the court will grant a new trial for the rejection 
of evidence, unless it appear that even if the evidence had been 
admitted, a verdict for the party offering it would be clearly and 
manifestly against the weight of evidence. Crease v. Barrett, 



New Trial. 3 

1 Cr. M. & R. 919, 1 2Vr. & Gr, 735. But where a witness 
^is erroneouslf rejected as incompetent, and the facts he 
could have proved were proved by another witness, and were 
not in fact controverted : the court refused to grant a new 
trial. Edwards v. Evans, 3 East, 451. So, where it appeared 
that the evidence rejected, if admitted, would not have altered 
the case, or established any fsct not already proved by other 
evidence, a new trial was refused. Alexander v. Barker, 2 7Vr. 
140, and see Doe v. Ross, 7 Mees, & ^. 1 02 . So, where evidence 
WIS rgected, which was not admissible for the purpose for 
which it was tendered, but was admissible in another view of 
the case not aUuded to at the trial, the court refused a new 
trial. R. v. Grant, 3 Nev, & M. 106. 

Wrong admission of evidenee,"] If the judge at the trial ad- 
mit evidence, which ought not to be received, the court will 
gnint a new trial, without considering what effect it had or 
was calculated to have upon the jury, or whether there was 
evidence sufficient without it to sustain the verdict. Doe d, 
TathamY, Wright, 1 Har.di fV. 729, and seeDe RutzenY. Parr, 
Id. 735, 5 Nev. & M. 61^, but see Doe v. Tyler, 6 Bing. 561, 
Bdgell v. Francis, I Man. & Gr. 222, semb. cont. But if the 
evidence have not been objected to by the counsel for the 
opposite party, the court will not grant that party a new 
trial, although the judge in summing up may have made 
strong observations upon it. Melin v. Taylor, 2 Hodg, 3. Nor 
will the court grant a new trial, on the objection to the appli- 
cability of evidence, unless the objection were made at the 
trial before the summing up. Abbott v. Parsons, 7 Bing. 563. 

Verdict tpainst evidence.'] If the jury come to a wrong con- 
dosion, njjEn the facts, admitted or proved, Bright v. Eynon, 
1 Burr. 390. Turner v. Meymott, 1 Bing. 158, or from a mis- 
i^rehension of the law of the case, although there have been 
no misdirection, Gregory v. Tuffs, 1 Cr. Af. & i?. 310, the court 
will in genera] grant a new trial, even although the verdict 
may probably accord with the justice of the case ; Parrant v. 
(Hmins, 3 B. & A. 692; they usually grant it, however, only 
on payment of costs. Doe v. Ptke, 1 Nev. & M. 385. But 
where there is evidence on both sides, the court seldom grant 
a new trial, even although the judge be not satisfied with the 
verdict. Anon. 1 Wils. 22, or report that it was against the 
weight of evidence ; Swain v. Hall, 3 JVils. 45 ; they have a right 
no doubt to do so, if they think fit, but they seldom interfere 
except in extraordinary cases, where the verdict is very much 
against the weight of evidence. Mellin v. Taylor, 3 Bing. N. C. 
109, and see Poster v. Steele, Id. 892. So, in an action for damage 
to a vessel by another running foul of her, the court refused to 
b2 
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set aside a verdict for the plaintiff, on a suggestion thai 
was some ground to believe that the plaintiff was also nq 
in the navigating of his vessel at the time of the ac< 
CoUinson v. Larkins, 3 Taunt, 1. So, in a horse cause, 
the question of soundness or unsoundness was one pec 
for the consideration of the jury upon the evidence, the 
refused to grant a new trial, merely on the ground of tl 
diet being against the preponderance of the evidence. U 
Peate, 7 Taunt. 153. So, where the jury found a verdict i 
the evidence of a witness, and the credibility of the witne 
left to the jury, the court refused a new trial, although 
was nothing to impeach the witness's credit. Lacey v. Foi 
3 DowL 668. 

For excessive damages,'} If the jury give jexcessive dai 
the court may in all cases award a new trial. Duckerv, 

1 T. R. 277. Hewlett Y. Crutchley, 5 Taunt. 277. Ever 
tions for personal injuries, they have done so. see Jo 
Sparrow, 5 T. R. 257. Goldsmith v. Ld, Sefton, 3 Ansi 
But they do not usually interfere in this way in s 
for personal injuries, see Fabrigas 4. Mostyn, 2 fV. Bi 
Gilberts. Burtenshaw, Cowp. 230. Farmer v. Darling, 4 
1 97 1, or malicious prosecution, Dubois v. Keats, 9 Law J., 
unless the damages be outrageous, see Sharpe v. 

2 W.Bl. 942. LeithY,Pope,2fV.BL 1321.- Edgellv.F 

1 Man, & Or. 222, or it appear that improper topics 
been urged before the jury: Dubois v. Keats, 9 Lt 
66, qb. : 2001. in an action for an assault, where both ] 
were gentlemen. Gray v. Grant, 2 Wils. 252, — 1000/. fo 
imprisonment under a secretary of state's warrant, a 
entering the plaintiff's house and seizing his papers, . 
more v. Carrington, 2 Wils, 244, — 300/. for false ifi%)riso 
of a journeyman printer, under a warrant from a secrel 
state, Huckle v. Money, 2 Wils, 205, — 200/. for breakin 
entering the plaintiff's house, to search for prohibited 
where none were found, Redshaw v. Brook, 2 Wils. 405, — 
for a forcible entry into a gentleman's mansion house, o 
teuce of a distress for rent, to enforce a claim to the prope 
which there was no foundation. Bland v. Bland, 1 Har. 
167, — 150/. in an action for not removing tithes, Ba 
Leathes, Wightw, 113, — 3500/. against an attorney of 
property, for breach of promise of marriage. Wood v. 

2 Bing. N. C, 166, — have not been deemed excessive, 
will the court, in general, set aside a verdict for ex< 
damages, in actions for seduction, Bennett v. Allcot, 2T.h 
Tullige V. Wade, 3 Wils. 18, or in actions for crimina 
versation, Duberley v. Gunning, 4 T. R. 651, unless th 
satisfied that the jury acted from undue motives, or from 
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error or misconception. Chambers v. Caulfield, 6 East, 244. 

Nor will they set aside a verdict for excessive damages, in an 

action on a bill of exchange or promissory note, where the 

verdict is not for more than the amount of the bill or note, 

although it be alleged that a less sum is due. Seally v. Powis, 

1 Har. & W. 2. So, where the damages given were calculated 

on a principle assented to by the counsel on both sides at the 

trial, the court refused to reduce the damages or grant a new 

trial, on the alleged ground that the counsel were mistaken in 

that which they assumed to be the basis of their calculations. 

Htiton V. Fowler, 5 Dowl. 312. But in an action for damage 

to property, or for diverting a watercourse, or the like, if the 

damages greatly exceed the amount of the injury done, the 

court will grant a new trial. Pleydell v. Ld. Dorchetter, 7 T, R. 

S29. If upon showing cause against a rule for setting aside a 

▼erdict for excessive damages, the plaintiff consent to the 

▼erdict being reduced to a fair amount, the court will in general 

discharge the rule on those terms. See Leeson v. Smith, 

4JVw.&3f. 301. 

Par smallness of damages.] The court will seldom interfere, 
by granting a new trial or otherwise, where the damages are 
less than the evidence would warrant. See Dyball v. Duffleld, 
1 Chit. 266 (a). Rendall v. Hayward, 5 Bing. N. C. 424. 
And therefore, where in trespass for shooting a dog, the evi- 
dence was that the dog was worth 60*., but the jury gave 20*. 
damages only, the court refused to interfere, either by increas- 
ing the damages or granting a new trial. Cann v. Facey, 1 Har. 
& W, 482. So, where in an undefended action on a mortgage 
deed, a verdict was taken by mistake for the principal only, 
and not the interest, the court refused to increase it by adding 
the interest ; all that could be done in such a case, was to 
grant a new trial. Baker v. Brown, 5 Dowl. 313. So, where 
the jury gave a verdict for a shilling damages, under the mis- 
taken impression that it would carry costs, the court refused 
a new trial. Mears v. Griffin, 1 Man. & Gr. 796. 

For default, 8fc., in the jurors.'] For any misconduct of the 
jury, showing that justice has not been done by them, or that 
the trial has not been conducted in a proper manner, the 
court will award a new trial. Hughes y, Budd, 8 Dowl. 315. 
Where it appeared that handbills, reflecting on the character 
of the plaintiff had been distributed in court, and shown to the 
jury, on the day of trial, and a verdict was found for the defen- 
dant, the court set aside the verdict and granted a new trial, 
although the defendant's attorney denied all knowledge of the 
handbills ; and the court refused to receive affidavits from the 
jurors in contradiction. Coster v. Merest, 3 Brod. & B. 272. See 
Spenceley v. De WUlot, 3 Smith, 321. "Where, \ipoiv Wife '^m^^ 
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summing up in favour of one of the parties, he was stopped by 
the jurors, who declared themselves satisfied, and then immedi- 
ately found for the other party, the court granted a new triiL 
Qainsfordy, Blackford, 6 Price, 36. But where, upon an issue 
consisting of three facts, the jury, whilst the judge was sum- 
ming up, expressed themselves satisfied as to one of these 
facts in favour of the plaintiff, and the judge told them, that 
to warrant a verdict for the defendant, they must find all these 
facts in his favour ; — their afterwards finding for the defendant 
generally, was holden to be no ground for a new trial. iVopcer 
V. Daniel et al,, 3 Bing, N, C. 77. And the court have re- 
fused to receive an affidavit, tending to impeach a verdict; by 
stating corrupt motives in one of the jurors, Hindle v. BircK 
8 Taunt. 26, or stating what one of the jury had admitted to 
the attorney in the cause ; Straher v. Graham, 4 Meet, & W. 
721, 8 Law /., 86, ex.; nor will they receive the affidavit of one 
of the jury. Id. But this extends only to what may have 
passed in the jurors' room, or privately amongst the jury ; aiuL 
not to any thing which may have passed in open court, which 
may be deposed to either by one of the jurors, Roberts v. 
Hughes, 7 Mees. & W. 399, or any other person who may have 
been present at the time. So, a mistake in the panel, in the 
name of one of the jurors, is no ground for a new trial ; Dick- 
enson V. Blake, 7 Bro. P. C. 177 ; or if a wrong person appear 
and be sworn on the jury by mistake, even as a special joror, it 
is entirely in the discretion of the court to grant a new triai 
or not ; and they will not do so, if it appear probable that the 
party or his attorney was aware of the mistake, whilst the trial 
was proceeding. Earl Falmouth v. Roberts, I Dowl. N. C, 633, 
11 Law J., 180, ex. 

For default in witnesses. Sec."] If a verdict pass against a 
party, on account of the absence of a material witness, the 
court will not on that ground set it aside and grant a new 
trial, even although such absence be caused by the firaud or 
contrivance of the attorney of the opposite party ; Ihtrquand 
V. Dawson, 1 Cr. M. & R. 709 ; for the party should have ap- 
plied to put off the trial. Elmslie v. WUdman, 8 Taunt. 236. 
Edwards v. Dignam, 2 Dowl. 642, but see Shillito v. Theed, 
6 Bing. 753. But where, upon a writ of trial, after the juiy 
were sworn, an application was made to the undersheriff to 
put off the trial, on account of the absence of a material wit- 
ness, which he refused to do : on application for a new trial, 
the court thought it was too late, after the jury were sworn, 
to make the application, and that the application ought to be 
made to a judge at chambers ; but as there was an affidavit of 
merits, they granted a new trial on payment of all costs. Pack* 
ham V. Newman, 3 Dowl, 165. So, the incompetency of a 
witness, not discovered until after the trial, is not of itself a 
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sufficient ground for moving for a new trial ; Turnery. Pearte, 
1 T. R. 717; and it has been refused, even where it was 
alleged that the witness examined was in fact the plaintiff in 
the action, Dewdeney v. Palmer , 7 DowL 177, or his partner. 
Walker v. Needham, I Dowl. N. C. 220. Nor is it a ground 
for a new trial, that a witness who described himself as a 
Christian, and was sworn on the New Testament, was really a 
Jew ; for he might, notwithstanding, be indicted for perjury. 
Sells V. Hoare, 3 Brod. & B. 2S2. Nor is it a ground for a new 
trial, that upon a witness being objected to as incompetent, he 
¥ras examined, upon the attorney undertaking to have a release 
executed, and that since the trial the attorney refused to do 
so. Heming v. English, 1 Cr, M. & R. 568. So, the court 
refused to grant a new trial, on an affidavit that a material 
witness, who from misapprehending the nature of a release 
refused to execute one at the trial, had since consented to do 
so. Maebeath v. Ellis, 4 Bing, 578. So, an affidavit, contra- 
dicting a witness in what he said at the trial, will not be a suf- 
ficient ground for a new trial, Feise v. Parkinson, 4 Taunt. 
640. and see Sprague v. Mitchell, 2 Chit, 271. Aliken v. 
HoweU, I Nev. &, M, 19\, but see Lister v. Mundell, 1 B. & P, 
427, even although the evidence appear to have been fraudu- 
lent on the part of the witness, if no fraud be imputable to the 
party himself. Branson v. Didsbury, \2 Ad. 8c El. 631. But 
if subornation of the witnesses have been found out since the 
trial, the court will grant a new trial. Fabrilius v. Cock, 3 
Burr. 1771. On an affidavit, however, from a material wit- 
ness, that he had made a mistake in his evidence, the court 
of Common Pleas granted a new trial. Richardson v. Fisher, 
1 Bing. 145. 

For default in parties.'] The court will not generally grant a 
new trial, on the ground that the party had other evidence, 
not produced at the trial, sufficient to have gained him the 
verdict, Cooke v. Berry, 1 Wils. 98. Harrison v. Harrison, 9 
Price, 89, even although the evidence were in his briefs at the 
trial, and bis counsel thought right not to adduce it. Spong 
V. Hi^g. 2 W, Bl. 802. Hall v. Stothard, 2 Chit. 267. So, 
where papers are in the possession of a party, at the time of 
the first trial, which would have furnished him with a defence, 
if he had used due diligence in looking over them, the court 
win not grant a new trial, for the purpose of letting in such 
evidence. See Dixon v. Graham, 5 Dowl. 267. Nor will the 
court grant a new trial for the purpose of letting in a defence, 
of which the party was apprised at the trial. Vernon v. Han- 
key, 2 T. R. 113. Pickering v. Dowson,A Taunt. 779. Where 
indeed certain evidence was not produced, owing to the mis- 
take of a witness, the court granted a new trial. D*Aguilar v. 
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Tobin, 2 Manh. 265. So, where new evidence is discovered 
since the trial, such as to satisfy the court that if the party 
had it at the trial, he must have had a verdict, the court will 
grant a new trial ; Brodhead v. Marshal, 2 fV. Bl, 955, Weak 
V. Callaway, 7 Price, 677. Thuriell v. Beaunumt, I Bing. 
339 ; but the discovery of a new witness, to impeach the 
testimony of a witness at a former trial, is not a sufficient 
ground. Dickens<m v. Blake, 7 Bro, P, C. 177. And where 
a new trial is moved for by a defendant, on a ground con- 
nected with his defence, the court will not grant it, if there 
appear to be a material defect in the defendant's evidence, 
although the objection have not been made by the plaintiff at 
the trial. Davies v. Morgan, I Cromp, & /. 587. Where 
a plaintiff was nonsuit, in consequence of the defendant's 
counsel at the trial refusing to admit certain documents in 
evidence, which the defendant's attorney (who was then 
absent) had before agreed to admit : the court granted a new 
trial, with costs to be paid by the defendant ; and they would 
have ordered the attorney to pay them, if he had been present 
at the trial, or had given instructions to counsel to make the 
objection. Doe d. Tindal v. Roe, 5 DowL 420. Where an 
action against an insurance company was defended on the 
ground that the plaintiff had wilfully set his house on fire, but 
the plaintiff obtained a verdict : the court refused a new trial, 
on the ground that the grand jury had since found a bill 
against the plaintiff for the offence imputed to him ; but upon 
an affidavit detailing the facts of a conspiracy by the plaintiff 
and others to defraud the insurance company in that particular 
transaction, and stating that those facts had not come to the 
knowledge of the defendants until after the trial, a rule for a 
new trid was granted, on payment of costs. Thuriell v. 
Beaumont, 1 Bing. 339. So, in an action for words imputing 
felony, the court refused to set aside a verdict for the plain- 
tiff, upon affidavits showing that he had been since indicted 
and convicted of the very felony imputed to him. Symons v. 
Blake, 2 Cr, M. 8c R. 41S, So, the court will not grant a new 
trial, merely because an indictment for perjury in the cause, 
has been preferred and found against the witnesses, on whose 
evidence the verdict was obtained ; Seeley v. May hew, 4 Bing, 
561 ; but they will, if the witnesses have been convicted. 
Beerjield v. Peirie, 2 Tidd. 938. 

If it appear that the party for whom the verdict is after- 
wards given, entertained or treated any of the jurors, it is 
discretionary with the court whether they will set aside the 
verdict or not ; and where in a cause which lasted two days, 
two of the jurors dined and slept at the defendant's house 
after the first day's trial, and before the judge had summed 
up, but all imputation that they were influenced by it was 
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disclaimed by the plaintiff, the court refiiaed to disturb a 
verdict for the defendant. Mvnit v. Vivxan et (U,,\\ Law /., 
367, ex. 

For default of the party*t attorney.'] Where a verdict passed 
against a defendant, through the negligence of his attorney, 
and he moved for a new trial on this ground, and that he had 
be^ kept in ignorance of the state of the cause by his 
attorney, adding that he had a good defence to the action on 
the merits : the court of King's Bench refused a new trial, 
suggesting that he might have his remedy against his attorney. 
Moody V. Dick, 4 Nev. & M. 348. The court of Common 
Eeas, in a similar case, granted a new trial, and ordered the 
defendant's attorney to pay the costs, as between attorney and 
dient; De Roujlgny v. Peale, 3 Taunt. 484; but in a later 
case they refused it. fVatson v. Reeve et al., 6 Bing. N. C. 
112. And where the plaintiff was nonsuit, by reason of his 
attorney's clerk not attending at the trial, the court of Exche- 
quer would only grant a new trial, upon the terms of the 
plaintiff's attorney paying all the costs attending the trial. 
White V. Sandell, 3 DowL 798. But where a verdict for the 
plaintiff was taken by consent, notwithstanding the defendant 
had previously informed his counsel that he did not consent to 
it, the court refused a new trial, as it appeared that the defen- 
dant was in court at the time and did not openly dissent from 
it, or apprise the opposite party that he would not accede to 
it. Wright et al. v. Soresley, 2 Or. St M. 67 1 . 

For default of the sheriff or other officer."] Where a verdict 
was given for a defendant, it was holden to be no ground for 
a new trial, that the defendant's attorney was undersheriff, 
and that the jury had been summoned by him. Mason v. 
Vickery, 1 Smith, 304. Briggs v. Sowton, 9 Denial. 105. 
Where the distringas juratores was not returned at the time 
of the trial, the court refused a new trial, saying that the 
party might bring a writ of error if he would. Oee v. Swann, 
11 Law J., 291, eatr. At the assizes for Yorkshire, where two 
cause lists are made out, one for the East and North Ridings, 
and the other for the West Riding, the judge's marshal by 
mistake entered a cause in one list, which ought to have been 
entered in the other ; and the cause being tried as undefended, 
in the absence of the defendant and his attorney, the court set 
aside the verdict and granted a new trial. Hunter v. Horn- 
blower, 3 Dowl. 491, 

For irregularity at the trial.] If a trial take place, without 
any notice of trial having been given to the defendant, the 
court will of course award a new trial. Shepherd v. Thompson, 1 
D(nvl, iV. C. 345. But if, in such a case, the defendant appear 
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at the trial, and take his chance of succeeding there, he wii 
not be allowed afterwards, unless under very particidar cir* 
cumstances, to object to the notice of trial, or to say th«< 
there was none. Figg v. Wedderbume, 11 Law J., 45, qb. 
Where a verdict was entered for the plaintiff instead of tiie 
defendant, by a mistake of the undersheriff before whom it 
was tried, the court granted a new trial, upon an affidavit of 
the fact made by one of the jury, the court holding that there 
was no objection to the receiving of an affidavit of a juror as 
to what took place in open court. Roberts v. Hughes 1 Utind. 
N. C. 82. Where a plaintiff gave the defendant notice tint 
he would have the cause tried as an undefended cause ; bat 
when the cause was called, the defendant's counsel said it was 
defended, and it accordingly was not tried ; in two days after- 
wards, however, the plaintiff again took the cause down- for 
trial, and had it tried as an undefended cause, without any 
new notice, or setting it down in the paper : the court granted 
a new trial, without payment of costs. Sprigge v. Rutherford, 
2 Dowl. 429. But where a cause, which was several days in 
the written list at nisi pritis, was at last tried out of its tun, 
as undefended, in the absence of the defendant's attorney, tbe 
court granted a new trial only on payment of costs, saying 
that the fkct of a cause being in the written list, is notice to 
the attorney that it may be tried at any time during the day; 
Fowrdrinier v. Bradbury, B B. k A. 328 ; and in a later case, 
they also required an affidavit of merits. Blackhurst v. B%Umer, 
5 B. &, A. 507, and see Nash v. Swinburne, 1 Dowl. N, C 190. 
And even on payment of costs, the court have refused to let 8 
defendant in to try, where he had an oppOTtunity of dc»ng so, 
but permitted a verdict to be taken against him as in an unde- 
fended cause. Breach v. Casterton, 7 Bing. 224. In tfa« 
court of Queen's Bench, if the marshal enter a cause as unde< 
fended for the day on which undefended causes are taken is 
Middlesex, the defendant, if he mean to defend it, must in< 
struct counsel to appear on that day, and state that it is de- 
fended, or, at least, he must give the plaintiff notice to thai 
effect ; and if, in default of his doing this, the plaintiff try tb( 
cause as undefended, and obtain a verdict, the court will nol 
set aside the verdict, except on payment of costs, even upoi 
an affidavit of merits. Bland v. Warren, 1 Ad. Sc El. II. So, 
where a record was taken down for trial by proviso, and, tta 
plaintiff not appearing, a verdict for the defendant was taker 
by mistake, instead of a nonsuit : the court refused to set asidf 
the verdict, except upon the terms of the plaintiff consentinf 
to a nonsuit being entered instead of it. Hodgson v. Forster 

iB.&c.no. 

For error in the pleadings, ^c] The court will not grant J 
new trial at the instance of a defendant, for any defect in the 
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<ltt]aration, which might be made the subject of a motion in 
arrest of judgment. Lane ▼. Orochtit, 7 Price, 566. So, 
^here the plaintiff proceeded to trial, without adding the 
similiter to a plea concluding to the country, and obteined 
& verdict ; a new trial being moved for on this ground, the 
<]ourt held that as the plea concluded with an " &c.," the 
" &c." might after verdict be deemed to include the jimi/t/<r, 
wd they therefore refused the rule- Swain v. Lewit, 8 Dowl» 
700. Where a defendant moved for a new trial in an action 
of siaDder, to enable him to plead specially a justification 
which he was not permitted to give in evidence under the 
Scoeral issue, the court refused it, even on payment of costs. 
^irby^. Simpson, 3 Dowl, 791. And the same where the 
oew trial was for the purpose of enabling the defendant to 
Mnend a plea of right of way, which described the line of way 
incorrectly. Edwards v. Broxton, 2 Cromp. & /. 18. 

Where a plaintiff was nonsuit, for a trifling variance between 
^contract set out and that proved, the court granted a new 
trial on payment of costs, with leave to the plaintiff to amend, 
and to the defendant to plead tie novo or demur. Williams v. 
Pratt, 5 B. & A. 896. But in a similar case, the court of 
Common Pleas refused this. Brown v. Knill, 2 Brod. ft B» 
395. Where in ejectment, a new trial was moved for, on the 
ground of variance between the record of nisi prius and the 
i^ue, in the description of the premises ; the court refuted it, 
as it was not shown how they were described in the declara* 
tion. Doe v. H^ylde, 2 B. & ^.472. Nonsuits for variance. 
&c., now seldom occur, on account of the power possessed by 
^e judge at nisi prius to amend during the trial. See post, tit. 
"Amendment,** And where in debt on bond, on a writ of trial 
before the sheriff, there was a variance between the bond set out 
and that proved, in the amount, and the undersheriff refused 
to nonsuit the plaintiff, but allowed him to take a verdict : the 
court refused to set it aside. HUl v. Salter, 2 Dowl. 380. 

HTiere a party is taken by surprised] Where the party shows 
that the case set up by bis adversary was a surprise upon him. 
and that had he known it he could have met it by evidence : 
if the court be satisfied of this, and that it is essential to the 
ends of justice that the case should be submitted to a jury a 
second time, they will usually grant a new trial. Bitt they 
will not in general grant a new trial, on the ground that a 
Mitness gave different evidence from what was expected by 
the party calling him. Hewlett v. Crutckley, 5 Taunt, 277. 
So, where a witness proved a fact to the surprise of the other 
party, the court refused a new trial on that ground, although 
it appeared that by mistake he was not cross-examined, nor 
was any observation made upon his testimony, or any evi- 
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dence given to contrmdict him. BeU y, Tkon^^aom, 2 Chii, 19^ ' 
and tee Haniwn ▼. Hariton, 9 Price, 89. 

In cases of contested rights to iand, ^c] Where there h»<^ 
heen but a short time for investigating a question of a doubt- 
ful and obscure nature, relating to real property of great valu^» 
although conflicting evidence had been left to the jury, and 
the court did not think their verdict wrong, yet as the in- 
heritance was to be bound for ever by the verdict, they granted 
a new trial on payment of costs. Swinnerton v. Marquis atf 
Stafford, 3 Taunt. 91 . So, in an action for tolls of a market:* 
the court granted a new trUl, in order that a second jury might: 
say whether they could presume a grant from the crown of 
such tolls, subsequent to the original charter. Lotcden v- 
Hienms, 2 Moore, 102. 

In penal actions.'] In penal actions, where there is a verdict: 
for the defendant, or the plaintiff is nonsuit, the court will 
not grant a new trial. Hooper v. Cobb, 2 Tidii. 941. Fonereau 

V. , 3 tVUs. .59. Rawstim v. Etterid^e, 2 Chit. 273- 

Brooke v. Middleton, 10 East, 268, except for misdirection. 
mison v. Rastall, 4 T. R. 753. Calcraft v. Gibbs, 5 T. R. 19- 
But they will, in actions by parties grieved. Ld. Selsea v- 
Powell, 6 Taunt. 297. And in one case, in an action forpenal- 
ties, where the evidence for the plaintiff was clear and positive, 
and might have been answered if false, the jury having re- 
quired the statute by which the penalties were created to be 
handed to them, with which they retired, and afterwards re- 
turned with a verdict for the defendant: the court, considering^ 
that the jury must have put a wrong construction on the 
statute, and that it was equivalent to a misdirection, granted 
the plaintiff a new trial. Gregory v. T^ifs, 2 Dowl. 711. 

In hard or trifling actions."] In trifling actions, if the de- 
fiendant have a verdict, the court will seldom grant a new trial, 
unless for misdirection, or for fraud or malpractice, or the 
judge have given the defendant leave to move, Hoopnr v. Cobb, 
2 Tidd. 941. Taylor v. Green, Id. Brooke v. MidtUeton, 10 
East, 268, or unless the action is brought to try some right ; 
Turner v. Lewis, 1 Chit. 265 ; they have refused to grant it, 
not only^ in the case of a verdict against evidence, but also where 
the application was made on the ground of surpri£e and cf 
fresh evidence being found. Bransdon v. Didsbury, 9 Dcwl. 
199, 10 Law J., 10, qb. And an action is said to be trifling- in 
this respect where the damages are under 20/. Woods v. Pope, 
1 Bing. N. C. 467. Taylor v. Green, 2 Tidd. 941. Jones y. 
Bale, 9 Price, 591. Manning v. Underwood, 1 M'Lel. & V. 
2B6, see Roberts v. Carr, 1 Taunt. 495. Marsh v^ Bower, 2 ^F. 



New Trial. 18 

Bl. 851. Green v. Spea^tman, 8 Moore, 339. — v. PhilUpf, 
1 Crmp. & M. 26. So, if a verdict be given for the defendant, 
the court will not grant a new trial, if it appear from the evi- 
dence that the plaintiff, if he bad succeeded, would not have 
been entitled to 20/. damages. Maine v. Davey, 2 Har. & W, 
^0, and see Burton v. Thompson, 2 Burr. 664. But this rule does 
not apply to cases, where the trial has been before the sheriff 
wder a writ of trial ; Edwards v. Dignam, 2 Dowl. 642 ; in 
such cases the court will grant a new trial, unless the verdict 
be under 6/. Packham v. Newman, 1 Cr. M. & R, ."iSS. Plde 
post. 

If the defendant have a verdict in a hard or vexatious ac- 
tion, the court will seldom grant the plaintiff a new trial. 
Macruw v. Hull, I Burr, 1 1 . Penprase v. Johns, 2 Nev, & Af. 
376. Johnson v. Piper, U. 672. On the other hand, where 
the plaintiff has a verdict, the court will not in general grant 
a new trial to let in an unconscionable defence, or one not 
according with the merits of the case. Gist v. Masm, IT./?. 
W. TuUidge v. Wade, 3 nils. 18. If a fair legal objection, 
bowever, be taken at the trial, and overruled by the judge, 
^thout reserving the point, and the court afterwards be of 
opinion that it was a good ground of nonsuit, although the 
court in such a case cannot order a nonsuit to be entered, 
tbey will grant a new trial. Minchin v. Clement, I B. 8c A, 
252, and see Ritchie v. Bowsfield, 7 Taunt. 309. But where the 
verdict is according to the justice of the case, the court will 
seldom interfere to disturb it, Aylett v. Lowe, 2W.Bl.\22\. 
Sampson v. Appleyard, 3 nils. 272, even although there have 
been misdirection. Edmomon v. Machell, 2 ?. R. 4. ff'ilkin- 
^y. Payne, 4 T. R. 468. Cox v. Kitchen, 1 B. & P. 338. 
^here, however, in an action upon a covenant for an increased 
fent of land converted into tillage, the jury instead of giving the 
increased rent, gave damages for the actual injury sustained, 
the court granted a new trial, and without payment of cost?, 
although it was urged that the verdict was according to the 
justice of the case. Farrant v. Olmins, S B. & A. 602. 

Setting aside a nonsuit.] If the judge at the trial, from mis- 
take of law, nonsuit the plaintiff, the court in general, upon 
application, will set aside the nonsuit, and grant a new trial. 
But where the plaintiff's counsel, after the judge had begun to 
sum up, proposed to be nonsuit, and the plaintiff was nonsuit 
accordingly, the court held that he could not afterwards move 
to set aside the nonsuit. Simpson v. Clayton, 2 Bing. N. C. 
467, I Hodg. 463. Butler v. Dorant, 3 Taunt. 229. Bames^ 
et al V. Whiteman, 9 Dowl. 181. But if the plaintiff's counsel 
submit to be nonsuit, from deference to the opinion of the 
judge, if that opinion be incorrect, the court will set aside the 
nonsuit and grant a new trial. Alexander v. Barker, 2 Tyr. 140- 
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Setting atide a verdict, and entering a nonsuit,'} If there h 
doubt at the trial, on a point of law, whether the acti(m will U< 
or whether the plaintiff has proved his cue, the judge, instea 
of nonsuiting the plaintiff, may direct a yerdict to he fouii< 
for him for such damages as the jury may think him entitle 
to, and may then give the defendant leave to move the com 
to set aside the verdict and enter a nonsuit. Afterwards wbei 
the case comes before the court, and they have the whole ftct 
before them on the judge's notes, they may consider, do 
merely the point of law reserved, but the whole case, and conn 
to such decision as they think the facts warrant. Doe v. DotU 
2 Nev. & AT. 838. The defendant, however, cannot move thu 
to rater a nonsuit, unless leave for that purpose have bee 
given to him by the judge at the trial ; Minckin et al, v. Clemem 
I B,&A. 252. Rickets v. Burman, 4 Dowl. 578 ; althou^ 
where there is a verdict for the defendant, the court in som 
cases have ordered it to be set aside and a nonsuit entered, t 
enable the plaintiff to bring another action for the same cauM 
where his right to property savouring of the realty, or the lik< 
would be concluded, if the defendant's verdict were allowed t 
stand. Lee v. Share, 2 D. Bo R. 198. Hodgson v. Forster, U 
221. So, the court, instead of ordering a nonsuit to be enterec 
have granted a new trial, the plaintiff agreeing to pay all tfa 
costs of the former trial. Doe v. Stagg, 9 Law J,, 73, cp. 

To set aside the execution of a writ of inquiry, "] The ezecu 
tion of a writ of inquiry may be set aside for the same defect 
as a verdict, and a new writ awarded; see Baylis v. Lucm 
Cowp, 1 12. Irwin v. Dearman, 1 1 East, 23. Elliott v. NickU» 
5 Price, 641 ; and the court will refuse the rule, in all case 
where under the same circumstances they would refuse a ne^ 
trial. See Grater v. CoUard, 6 Dowl. 503. In moving for th 
rule, the undersheriff's notes, verified by affidavit, are pro 
duced to the court, but the rule is drawn up on reading th< 
affidavit only ; Stephens v. Pell, 2 Dowl. 629 ; and if there b< 
any delay in obtaining the notes, the court will allow a furthe 
time for making the motion, or if the undersheriff refuse U 
give them, the court will probably oblige him. Thomas v. Ed 
wards, 2 Dowl. 664. The rule may be moved for at any turn 
before final judgment is signed. Denny v. Trapnel, 2 fVils. 378 

To set aside a verdict on a writ of trial,"] The court will se' 
aside a verdict before the sheriff, &c., upon a writ of trial, no> 
only for misdirection, but for any other cause for which thej 
would set aside a verdict in ordinary cases. That the cause oi 
action is not such as is the subject of a writ of trial, is not ii 
strictness a ground for setting aside the verdict, but is the sub- 
ject of an application to set aside the proceeding for irregu* 
larity ; Walker v. Needham, 1 Dowl. N. C. 220 ; and the courl 
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feel a great disinclination to entertain such a motion, if made 

^tbe party who obtained tfae order for the writ of trial. Price 

"f- iiorgtm, 2 Meei.9LW, 53, Waikery. Ue, 11 Law J,, SB, cp, 

llie rule which prohibits a motion for a new trial, where the 

unount recovered or to which the party is entitled, is under 

20/., does not extend to new trials upon writs of trial ; Ed' 

ywrdi y. Dignam, 2 Dowl. 642 ; the role as to writs of trial, 

in this reelect, is, that the coart will not grant a new trial, 

vfaere the damages are nnder 5/., Packham ▼. JV^trmon, 1 Cr, 

M. k R. 585. FleehDood v. Taylor, 6 LhwL 796, unless for 

misdirection or fraud ; even where it appeared that the action 

was one of several, brought by different plaintiffs for aliquot 

puts of a sum exceeding 51., the court reAised the rale. WiU 

Ham V. Evans, 2 Meet. & W, 220. On the other hand, if the 

sum indorsed upon the writ exceed 20/., and the case be tried 

before the sheriff, the court will set aside the verdict. Ed^ 

V. Shaw, 4 Dowl. 189. So, if the cause be tried in the absence 

of the defendant, before the time mentioned in the notice of 

trial, the court will set aside the verdict, and with costs. Hant^ 

low V. Wilki, 5 Dowl. 295. But where there was a variance 

between the bond declared upon and that produced in evidence, 

in the amount, and the undersheriff refused to nonsuit the 

plaintiff, but left the case to the jury, who found a verdict for 

the plaintiff; the court refused a new trial for the variance, 

although no amendment had been made, nor the facts found 

speciaUy, according to stat. 3 & 4 W. 4, c. 42, s. 24. HiU v. 

Salter, 2 DnwL 380. A nonsuit however cannot be entered, 

at the instance of the defendant, unless the undersheriff have 

expressly given him leave to move for it. RicketUy, Burman, 

4 Dowl. 576. 

The motion must be made within four days after the return 
ef the writ of trial ; otherwise the court will not entertain it, 
Wheder v. Whitmore, 4 Dowl. 235. Price v. Trenchard, 1 
Dowl. N. C. 298, even although the party have been prevented 
from moving in time, for want of the sheriff's notes. Anon, 
1 Har. & fV. 146. And it is no objection, if the application 
be made vrithin such time, that judgment has already been 
signed and execution issued. An^l v. Ihler^ 9 Law J., 8, ex. 
A copy of the notes of the undersheriff or other presiding 
officer, verified by affidavit, must be produced to the court, at the 
time of moving for the rule ; Muppin v. GiUatt, 4 Dowl. 190. 
Bumey v. Moxal, 3 Nev. & M. 472, n. Johnson v. Wells, 2 Cr. 
& M. 428. Grainge v. Shopper, 2 Dowl. 644. Eden v. Bret- 
ten, 9 Dowl. 245 ; and see Doctor v. Stanley, 9 Law J,, 199, cp., 
or it must be stated, on affidavit, that an application was made 
to the undersheriff for his notes, and that he refused to give 
them, and his reasons for doing so, if he have given any. Hall 
V. MiddUton, I Har. & fT. 7, 4 Nev. & M. 368. If the notes 
caanot be had within the time limited for making the motion. 
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the court upon application will enlarge the time. Thomoi v. 
Edwardi, 1 Cr, M. & R, 382. And where the cause was tried 
on the last day b«t one of the term, and the motion was made 
on the last day of term, before there was time to obtain the 
undersheriff's notes, but it was stated that they would be pro- 
duced at the time of showing cause : the court, understanding 
that the counsel who made the motion had been the counsel at 
the trial, consented to hear the motion on his statement. Bar- 
nett V. Glossop, 3 DowL 625. Flower v. Adams, 8 Dvwl. 292, 
and see Reynolds v. Stone, I DowL N. C, 578. These notes 
need not be signed by the undersheriff. Ellis v. Mason, 8 
Law J., 19G, qb. If the rule be moved for, on any ol^ection to 
the pleadings, there is no necessity to have the pleadings veri- 
fied by affidavit. MiUigan v. Thomas, 4 Dowl. 373. , If the 
rule be granted, and either party make out that it is a proper 
case to be tried before a judge of one of the superior courts, 
this may be made part of the rule ; there is no necessity for a 
separate application for that purpose. Moggeridge v. Drew, 
9 Dowl. 1042. If the rule nisi be granted on production of 
the undersherifif's notes, verified by affidavit, the other party, 
in showing cause against it, must obtain an office copy, not 
only of the affidavit, but of the notes also. Walker v. Needham, 

1 Dowl, N. C. 220. 

Motion.] Where the cause has been tried at the assizes, or 
in London or Middlesex in vacation, the motion must be made 
within the first four days of term, Sunday not included. 
And the same, where a writ of trial has been executed in vaca- 
tion. Williams Y. Andrews, 9 Dowl. 122. But if the cause 
have been tried in term, the motion may be made at any time 
within four days inclusive, {Chapman v. Eley, 11 Law J., 320, 
cp.) after the distringas or habeas corpora is returnable, although 
more than four days may have elapsed since the trial ; and 
this is the practice now in all the courts. Kirkham v. Marter^ 

2 B. & A. 613. Mason v. Clarke, 1 Dowl. 288. Ames v. 
Lettice, 6 Mees. & TV. 216. Perkins v. Faughan, 1 Dowl. N. 
C. 700. Carpenter v. Lee, Id. 706. Where the motion was 
made on the fourth day and granted, but by mistake it was 
made in the court of King's Bench instead of the Exchequer ; 
on the next day the error was perceived and the motion again 
made in the Exchequer : the court under the circumstances 
granted it. Piggott v. Kemp, 2 Dowl. 20. But in no other 
case will the court relax the rule here mentioned. Lanyon v. 
Kelly, 8 Law J., 40, qb. It often happens that there are more 
motions for new trials, particularly in the terms next after the 
circuits, than can be heard within the first four days of term ; 
in which case, those which cannot be heard within that time, 
are set down in a list, to be heard on the next and following days, 
and the party moving must in that case give notice of the fact 
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to the other side, in order to prevent his signing judgment ; 
for without such notice, a judgment signed on the 5th day, 
and before the motion has been made, would be regular. Doe 
V. Edwards, 7 DotvL 547. Lester v. Lazarus , 4 Dowl, 444. 
It may be necessary to mention, that a new trial cannot be 
iQOTed for, even within the four days, if a motion have pre- 
viously been made in arrest of judgment, and have failed ; for 
by moving in arrest of judgment, the party affirms the verdict. 
fBpot V. Page, 4 B.8c C, 160. But in cases where the judge 
at the trial grants speedy execution, see I fV.4, c. 7, s. 2, or 
v^here the undersheriff upon a writ of trial refuses to grant a 
stay of execution. Angel v. Her, 7 Dowl. 846, the issuing or 
levying of execution does not affect the party's right to move 
afterwards for a new trial, provided he do so within the time 
above mentioned. 

The application must be made to the court in which the 
record was made up ; even although the action could not have 
been maintained without the aid of the lord chancellor's order. 
Cttntairsy, Stein, 4 M, & 5. 192. But where an issue has 
been directed by a court of equity, any motion for a new trial 
of it, must be made, not to the court where it was tried, but 
to the court of equity which directed the issue, although the 
point relate merely to the admissibility of evidence, Bowker v. 
Hixon, 6 Taunt. 444, or although the judge at nisi prius have 
reserved certain points of law for consideration. Stone v. Marsh, 
8 i>. & 12, 7 1 , in which latter case it will be for the court of 
equity to say, whether they will direct a special case to be 
franied,for the opinion of the court of law on the points reserved. 
Jd, A motion for a new trial of a cause, where the record 
bas been made up in the Common Pleas at Lancaster, must 
be made to the court at Westminster, in which the judge sits 
'^ho presided at the trial. Foster v. Jolly, 1 Cr. M. & R. 703. 

RtUeJ] The rule is a rule nisi; the opposite party cannot, as 
a matter of right, insist upon showing cause in the first 
instance, even although he have given notice to that effect to 
the party moving. Doe v. Smith, 8 Ad. & El. 255. In cases 
tried before a judge at nisi prius, or before the court at bar, the 
application is usually made merely from the notes of counsel ; 
and if at nisi prius, the court, if they wish to see the notes of 
t^e judge, will not grant the rule until after they have seen 
them. Sometimes the new trial is moved for, on affidavit, on 
some ground that will not appear from the judge's notes : 
and if the affidavit be of facts adding to or explanatory of the 
case made out at the trial, the rule in that case is generally 
granted on payment of costs. The affidavit also in the Queen's 
Bench must be sworn, before the time for moving for the new 
trial has expired, namely, before the fourth day of the term, 
where the cause was tried in the vacation, or the fourth day 
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after the return of the dittringiu, &c., where the cause ^ 
in term. R, T, 5 G. 4, B. R. The court, however, ver; 
receive the affidavit of a witness who was examined at 1 
Phillips V. Hatfield, 10 Law J., 33, ex. And they will no 
the affidavit of a juror, impugning the verdict for an; 
R, V. fVooller, 6 M.kS. 366 ; nor will they receive the f 
of others, as to the admissions of jurymen to that efifect 
y. Jewel, 2 W, Bl 1299. Davis v. Taylor, 2 Chit, 268 
y. Stevemon, 2 W, BL 803. Even where, in conseqi 
the affirmative of the issue being upon the defendant, 
beginning, the jury by mistake gave a verdict for 
though they intended to give it for the plaintiff: t] 
refused a new trial, as the mistake could not be subst 
but by the affidavits or admissions of the jurymen. 
wood V. Wynn, 1 Har, & W. 574. The rule how 
plies only to what takes place between the jurors 
room, or the like, and not as to matters which to< 
openly in the public court, in respect of which the af 
a juror may be received in the same manner as the 
of any other person. See ante, p. 6. After the rul( 
granted, the court will not amend it ; Lopez v. De 
Taunt, 712 ; nor will they allow another rule to be m 
on another point, omitted on the first motion, to con 
the same time. Robertson v. Barker, 2 DotvL 39. If 
nisi be granted, draw it up, and serve it in the ordin 
It may be necessary to mention that the rule may be 
by a different attorney from the one who was engage 
action for the party, without any rule to change the i 
Doe V. Bransom, 6 DowL 490. 

The case will afterwards be called on in its orde 
new td%l paper. The judge's notes will then be rea( 
judge himself, if he be upon the bench, or if not, thei 
^ junior puisne judge. See Major v. Oxenham, 5 Tai 
And these notes are conclusive, as to the evidence, i 
the court will not allow them to be contradicted, ev 
affidavit. JR. v. Grant, 3 Nev. k M. 106. 

In granting a new trial, the court may annex to 
terms as they think fit. Where at the first trial, the 
in evidence under the general issue was reduced to 
point, the court, in granting a new trial on the groi 
the verdict vms against evidence, confined the partie 
point investigated at the first trial. Thwaites v. Sail 
Bing' 437. But where the jury calculated the damag 
erroneous principle, giving the whole value of a 1 
damages in trespass for breaking and entering it, &c., 1 
held that, as the plaintiff was entitled of right to a n 
the court could not limit the second inquiry to the s* 
damages only. Mahoney v. Frasier, 1 Cr. & M. 325. 
g^eral, where a new trial is moved for, on the grounc 
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direction with respect to one of sevenl inues, it ho the effect 
of opening the "whole record. JSorf of Macde^0eld t. BndUif, 
IMees, ft fV. 570. Where one of the witneates for the sue} 
ceaafiil party at the firat trial was very old, it waa made one of 
tiie terms of granting « new trial, that in case he could not 
attend at the second trial, his evidence might be read from the 
judge's notes. Anon, 2 Chit. 425. And where the plaintiff 
died after verdict, the conrt in granting the defendant a new 
trial, imposed such tenns as prevented him from taking ad- 
^tage of the plaintiff's death. Griffith v. WiUianu, I Cromp, 
& /. 47. Where the action was brought by a bankrupt for the 
benefit of hia assignees, the court refosed to grant the plaintiff 
& new trial, unless the assignees would undeiteke to abide by 
^e aeoond verdict, and become responsible for the costs. 
^ofde V. Adams, 7 Taunt, 59. Where a new trial is moved 
for by a defendant, the court sometimes make it one of the 
tarns of their granting it, that tiie defendant shall bring the 
tt&oont of the first verdict into court ; in such a case, the 
money must be brought into court before the rule nin is 
dnwn up, otherwise the court will discharge it. Clare t. 
fiatd, 2 Dotal, 617. But where the judge at the first trial 
ntde an order for speedy execution, and the defendant at 
otM paid the money and afterwards moved for a new trial, the 
court refused to order the plaintiff to pay into court the sum 
Ik had so received, pending the rule. Morton v. Bum, 5 Dowl, 
421. 

If after the new trial is granted, the plaintiff do not pro- 
ceed to trial, there is no mode of compelUng him to do so ; 
bat the defendant, if he will, may take the case down to trial 
by proviso, or, if the rule were granted to either party upon 
payment of costs, and he have not paid them, the other party 
nay move to discharge it. Earl of Harborough v. ShanUow, 
2 iiees,kJV, 265, 

CottM."} " If a new trial be granted without any mention of 
costs in tUe rule, the costs of the first trial shall not be allowed 
to the successfol party, though he succeed in the second" ; 
R. O. H. 2 W. 4, t. 64. and tee Peacock v. Harris, 1 Nev. ft 
P. 240. Newberry t. Colvin, 2 Dowl. 416. WUkinson v. 
Malin, 2 DowL 65. Thomas v. Hawkes, 9 Mees. ft W, 53, 11 
Law /., 54, ex., but see Bower v. Hili, 5 Dowl. 183 ; and never 
to the party who was unsuccessful at the first trial. And 
where a verdict for a defendant was set aside and a new trial 
granted, and the parties then referred the cause, the costs to 
be in the discretion of the arbitrator, and he awarded in favour 
of the plaintiff, and ordered the defendant to pay the costs of 
the cause : the court held that the plaintiff was not entitled to 
the coste <rf the first trial. Rigby v. Okell, 7 B. ft C, 57, see 
Payne v. Bailey, 3 Brod. ft B. 304. 



20 New Trial 

Where the court reserve the question of costs, until after 
the second trial, it will then be entirely in their discretion 
whether they will allow the costs of the first trial, to the party 
who succeeds at the second or not. Where there were three 
verdicts, the first for the plaintiff, the second for the defendant 
by reason of a misdirection, the third for the defendant upon 
the merits, and the rule for the first new trial reserved the con- 
sideration of costs : the court allowed the defendant to take 
the costs of the first or second trial, at his option, and the 
costs of the last. Body v. EsdaUe, S Bing. 174. 

If when a new trial is granted, the costs be ordered to abide 
the event, if the same party succeed at both trials, he shall 
have the costs of both ; if a different party, then he shall have 
the costs of the second trial only. Sherlock y. Bamed, 8 
Bing, 21. Canham v. Fisk, 2 Tyn 155. Meale y. Goddard, 5 
B,kA,166. Chapman v. Partridge, 2 New Rep. 382. Broien 
y. Boyn, 5 Moore, 309. Austen y. Qibbs, 8 T, R, 619. And 
where the defendant obtained a rule to set aside a verdict for 
plaintiff, the costs to abide the event, and the plaintiff then 
discontinued the action, it was holden that the defendant was 
not entitled to the costs of the trial. Howarth v. Samuel, 1 
B, Sc A. 566. Jolife v. Mundy, 8 Law J., 100, ex. But where 
a plaintiff in an action on a policy of insurance, obtained a rule 
to set aside his own verdict, because it was for an average loss 
only, and the costs were to abide the event ; and at the second 
trial, he again recovered as for an average loss only : the court 
granted him the costs of the second trial only. Hudson v. 
Mqjoribanks, 1 Bing. 393. 

The court sometimes grant the new trial without costs : 
as where the jury perversely find against law, and against the 
direction of the judge; Farrant v. Olmins, 3 B. & ^. 692; 
or where the plaintiff submits to an erroneous nonsuit ; Por- 
lain V. Panley, 1 W. Bl. 670. Bunscall v. Hogg, 3 Wils, 146; 
or where the new trial is for misdirection, or the like : in such 
a case, the costs of the first trial will not be given, whatever 
may be the fevent of the second, except under particular cir- 
cumstances. Lord v. Wardle, 3 Bin%. N. C. 680. 

The court often grant a new trial upon payment of costs: 
as where the verdict was against evidence. Doe v. Pike, 1 Neo, 
& M. 385, the jury having acted from error merely, and not 
perversely ; ShiUitoe v. Claridge, 2 Chit, 425 ; or where the new 
trial is granted on the ground of surprise ; Qreatwood v. Sims, 
2 Chit. 269 ; or on a ground not opened at the trial. Sutton v. 
Mitchell, 1 T, R. 20. These costs, in town causes, include the 
costs occasioned by the cause being made a remanet, Robinson v. 
Day, 5 B. & Ad, 814, but not any other costs which are properly 
deemed costs in the cause, but merely the costs of the trial. 
Lord V. JVardle, 6 Dowl. 174. If in such a case, a time be li- 
mited in the rule for the payment of the costs, and the costs 
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be not paid within such time^ the court, upon tpplication, will 
grant a rule absolute in the first instance to &charge that 
rule. Champion v. Qriffith», 1 Dowl, N, C. 319. When the 
first yerdict is erroneous, owing to the misconduct of the at- 
torney of either party, the court, in granting a new trial, some- 
times order the attorney to pay the costs. See Trubody v. 
Brm, 9 Price, 76. 

Where the plaintiff had a verdict, which was afterwards set 
aside, and a new trial granted without mention of costs, but the 
defendant, instead of proceeding to the second trial, gave the 
plaintiff a cognovit : the court held that the plaintiff was en- 
titled to the costs of the first trial. Booth v. Atherton, 6 T. R. 
144. Jackson v. HaUam, 2 B.kA,3l1, But in another case, 
where the execution of a writ of inquiry was set aside, without 
mention of costs, and the defendant, in order to avoid expense, 
immediately paid the plaintiff the sum found by the former in- 
quest: the court held that the plaintiff was not entitled to the 
costs of the inquiry. Portp' v. Cooper, 2 O. 3f . & R, 232. 
So> where the plaintiff was nonsuit, and the nonsuit was set 
aside and a new trial granted) and the defendant then, instead 
of proceeding to the>«econd trial, gave the plaintiff a cognovit 
for one shilling damages, with such costs as the prothonotary 
should think fit : the prothonotary having refused the plain- 
tiff the costs of the first trial, the court refused to direct 
lum to review his taxation. Elvin v. Drummond, 4 Sing, 
415. So, where the court set aside a verdict for plaintiff, and 
granted a new trial, without mention of costs ; and the plain- 
tiff then applied to amend his declaration, which was granted, 
upon payment of the costs of the former trial ; but the plain- 
tiff, not wishing to pay these costs, discontinued the action : 
the court held that the defendant was not entitled to the costs 
of the first trial. Gray v. Cox, 5 B. & C. 458. Ld, Maccles- 
Md V. Bradley, 10 Law J., 182, ex., 7 Mees, & W, 570. 

Where a party was entitled to the costs of the second trial 
only, and the master, in taxing costs, allowed him for fees to 
counsel, more than was actually paid at the second trial, the 
court held that the master was right in not confining himself 
to the fees given on the second trial, but that he might allow 
a reasonable sum for these fees, not exceeding the sums marked 
on the first briefs. Wilkinson v. Malin, 2 Dowl. 65. 
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Venire de novo. 

In what cases."] Where there is an imperfect or defective 
finding by a jury, the court will award a venire de novo. See 
Goodtitle v. Jones, 7 T. R. 52. Thus, where in assMm^^Vt, 
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case or trespass, issue is joined upon a plea in abatement, and 
the jury find for the plaintiff on the issue, but assess no 
damages, the court will award a venire de novo. Euhot^ y* 
Lemaiire, 2 JilU. 367. So, in an abtion on a bond, condi- 
tioned for the performance of covenants, &c. within stat. 
8 & 9 W. 3, c. 11, s. 8, isee vol. 1, p. 327), if the jury do not 
assess damages for the breaches, a court of error will award a 
venire de novo. Hardy v. Bem^ 5 T. R. 540, 636. So, where 
the jury find a verdict for the plaintiff, and do not assess 
damages where they ought, if their finding be in the nature of 
a verdict, and not of an inquest, so that the omission cannot 
be remedied by a writ of inquiry, («ee vol. 1, p. 309), a cooit 
of error would, it seems, award a venire de novo. So where 
there were several pleas, and the jury found a verdict upon 
one of them only, for the defendant, and that plea afterwards 
was found to be bad, a court of error awarded a venire de 
novo. Hick v. Keats, 6 D. & R. 68. And where a person 
not summoned on the jury, was sworn and served upon it» 
the irregularity being noticed before verdict, the court 
awarded a venire de novo. Dovey v. Hohson, 6 Taun^. 460* 
So, upon a bill of exceptions as to the admissibility of evi- 
dence, if the evidence be decided to have been inadmissible, 
the court of error will award a venire de novo, Davies v. 
Pierce, 2 T. R. 125. So, where some counts of a declaration 
are good and some bad, and a general verdict is given, the 
court, instead of arresting the judgment will award a venire de 
novo, Ayrey et al. v. Fearmidea et al., 4 Mees. & fV. 168. Lewin 
V. Edwards, 1 Dowl. N. C. 639. Chadwick v. Trower et al, 8 
Law J., 286, ex. See Holt v. Scholefield, 6 T. 72. 691, semb. cont., 
unless there be a misjoinder of counts, in which case the court 
will not award a venire de novo, but will arrest the judgment. 
Comer v. Shew, 4 Mees. & W. 163. So, if there be several 
breaches in the one count, and some of them be bad, if a gene- 
ral verdict be given, the court will award a venire de novo. 
Leach v. Thomas, 2 Mees. & PF. 427. And th^ like, by a court 
of error, if error be brought in such a case. Dadd v. Crease, 
2 Or. & M. 223. But a court of error cannot award a venire 
de novo, where the proceedings have originated in an inferior 
court. Trevor v. Wall, I T.R.15\. Bishop v. Kaye, 3 B. & 
A. 610. 

Costs.'] Where a venire de novo is awarded, the party ulti- 
mately succeeding is entitled only to the costs of the second 
trial, not of the first. Lickbarrow v. Mason, 6 T. R. 131, and 
see Bird v. Appleto^i, 1 East, 111. The court have no discre- 
tion in this case ; they cannot award the costs of the first trial 
to either party, whatever may be the event of the second. Ed- 
wards V. Brown, 1 Cromp. & /. 354. 
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SXCnON ITI. 

Arrest of judgment. 

For defects in substance, appearing plainly upon the face of 
the record, {tee Frame et al. v. White et al,, 9 Law /., 337, cp.) 
not amendable, nor cured by verdict, the court will in general 
vrest the judgment. And where separate damages are assessed 
in eich count of the declaration, if one of the counts be bad, 
the judgment shall be arrested on that count only. Hayter v. 
^oo(, 2 Mees. & W. 56. But when the damages have been as- 
teased on all the counts jointly, we hare seen (ante p. 22) that 
the court will not arrest the judgment, but will grant a venire 
^ sow, except in the case of a misjoinder of counts. So, after 
tfgofflent on demurrer, the party will not be allowed to move 
in arrest of the judgment on the demurrer, for an objection of 
vhidi he might have availed himself on the argument on the 
tenurrer. Oreswell v. Pachham, 5 Taunt. 630. 

This motion in arrest of judgment shall not be allowed 
" after the expiration of four days from the time of trial, if 
there are so many days in term, nor in any case after the ex- 
pinttion of the terra, provided the jury process be returnable 
in the same term." R. G. H. 2 fV. 4, s. 65. See Brook v. 
WncA et al., 6 Dou^L 313. If the trial be in vacation, the mo- 
tion must be made within the four first days of the next term. 
Jetton V. Foster, 2 Bing. N.C, 101. Tfiomas v. Jones. 4 Mees, 
» W. 28. 

SECTION IV. 

Judgment. 

1. Judgment in ordinary cases, p. 23. 

2. Statutory judgments, p. 30. 



1 . Judgment in ordinary cases. 

The judgment we mean to treat of here, is the judgment 
after verdict or nonsuit. As to judgment by default, see vol. I , 
p. 304 ; judgment on demurrer, vol. 1, p. 323 ; judgment on 
cognovit, vol. 1, p. 339 ; judgment after a writ of inquiry, 
vol. 1, p. 313 ; judgment in error, post, tit, " Error;" judgment 
of nonpros, see vol. 1, p. 228; judgment upon nul tiel record, 
vol. 1, p. 296 ; judgment of outlawry, vol. 1, p. 122 ; judgment 
in replevin, post, title, " Replevin ;" judgment in scire facias, 
post, title, ** Scire facias;** judgment upon plea in abatement, 
vol. 1, p. 301. 
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The judgment is the condusion of law, upon the piemises 
stated previously upon the record. It must be sigimd in aU 
cases ; otherwise no execution upon it can regulariy be sued 
out. Pinch V. Brook, 5 Dowl, 59. A feigned issue from a 
court of equity, is the only exception to this ; in that case, it 
is not usual in practice to sign judgment. As to the foims of 
the diflferent judgments, see R. O, H, 4 W, 4, r. 2, sch, 3 k 8, 
and in the Appendix, 

When and how signed."] No rule for judgment is now re- 
quired, in any of the courts : by R. G. 2 W. 4, s. 67, after a 
verdict or nonsuit, judgment may be signed ** on the day after 
the appearance day of the return of the distringas or habeas 
corpora, without any rule for judgment;" and where the 
judge at the trial grants speedy execution, {see vol. 1, p. 308) » 
judgment may be entered up forthwith, according to the terms 
of the judge's certificate for that purpose, (without giving any 
rule for judgment, R. G, T. 4 Vict.) although the distringas, &c« 
be not then returnable ; I fV.A, c. 1,s,2; but the court tasf 
afterwards set aside or arrest the judgment, or award a new trial, 
as justice may appear to require. Id. s. 4. Where a plaintiflE 
signed his judgment on the evening of the fourth day, and sued 
out execution, the court set it aside with costs. Blanchena»f 
v. Van den Burgh, 1 Brad. & J3. 298. 

Get the record of nisi prius from the associate; and if the 
postea be not indorsed, engross it on the bctck of it ; see tfie forms 
in the Appendix, Then take it, together with an offidavit of in- 
creased costs, to the master, who will tax the costs and sign 
judgment. As to the taxation of costs, see post. Until Uie 
costs are taxed, the judgment is not deemed complete. Butler 
V. Bulkeley, 1 Bing. 233. Salter v. Slade, 3 Nev. & M. 724, 
111, per Taunton, J. 

Interest on judgment.] Every judgment shall carry interest 
at the rate of 4 per cent, per annum, from the time of entering 
the judgment, or from the 1st October, 1838, in cases of judg- 
ments then entered up and not carrying interest, untU the 
same shall be satisfied ; and such interest may be levied under 
a writ of execution on such judgment. 1 & 2 Vict. c. 110, 
s. 17. The entering of the judgment, here mentioned as 
the time from which the interest shall be computed, means 
the time of taxing the costs and of the master's signing the 
allocatur for the amount ; and in a recent case in the court of 
Common Pleas, where judgment was signed, that is, an incipitur 
of it entered in the master's book, on the 8th of January, and 
the costs were then taxed, but owing to a motion to review 
the taxation, such taxation was not completed until the 
3Uth May : the court held the plaintiff entitled to interest 
from the 8th January. Fisher Y.]Dudding, 9 Dowl. 872. 
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When and how entered, 8fc,1 Formerly the attornies were in 
strictness obliged to make all their entries, and carry in their 
rolls, before the term next following that of which they are 
made up, being required by several old rules of court to do so. 
But this was not observed in practice. And now, by R. G. 
H. 4, W. 4, s. 15, the entry of proceedings on the record for 
trial, or on the judgment roll, according to the nature of the 
esse, shall be taken to be, and shall be in fact, the first entry 
of proceedings in the cause, or of any part thereof, upon re- 
cord; and no fees shall be payable in respect of any prior entry 
loade or supposed to be made on any roll or record whatever. 
It is necessary, however, that they should do so, before they 
bring debt or scire facias upon their judgment, dk* debt or 
^re facias against the deffendant's bail, and also in case of a 
writ of error being brought. 

The issue is entered on the roll, as directed vol. 1, p. 326. 
The subsequent proceedings, to the judgment inclusive, are 
then entered on the roll, by the proper officer at the master's 
office; see the form R. O. H. 4 fV. 4, r, 2, Sch, No. 3, 8 ; and 
^ the Appendix, 

^en and how registered.'] Formerly, by stat. 4 & 5 W. & 
^' c. 20, s. 3, a judgment must have been docketted, to affect 
lands as against subsequent purchasers or mortgagees, or to 
have any preference against heirs, executors or administrators* 
in their administration of the ancestor's, testator's or intes- 
tate's estates. See Gaunt et ah v. Taylor et aL, 1 1 Law /., 
^8, qp. 

Afterwards, by stat. 1 & 2 Vict. c. 110, s. 19, no judgment 
of any of the superior courts, shall by virtue of this act affect 
any lands, tenements or hereditaments, as to purchasers, mort- 
gagees or creditors, unless and until a memorandum or minute, 
containing the name, and the usual or last known place of 
abode, and the title, trade or profession of the person whose 
(State is intended to be affected thereby, and the court and 
title of the cause in which such judgment shall have been ob- 
tained, and the date of such judgment and the amount of the 
4ebt, damages or costs thereby recovered, — shall be left with 
the senior master of the court of Common Pleas at Westmin- 
ster, who shall enter the same in a book, in alphabetical order, 
by the name of the person to be affected by such judgment, 
for which he shall be entitled to a fee of five shillings ; and all 
persons shall be at liberty to search such book, on payment of 
the sum of one shilling. And by stat. 2 & 3 Vict. c. U, s. 3, 
such master shall insert in such book, the year and the day of 
the month when every such memorandum or minute is so left 
with him. 
Now, however, the docketting of the judgment WTvdtt \.Yva 
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Stat. 4 & 5 W. & M. U abolished, by stat. 2 & 3 Vict. 
8. I ; and no judgment already docketted under stat. 4 i 
& M. shall, after the 1st August, 1841, affect any lands, 
ments or hereditaments, as to purchasers, mor^^agees < 
ditors, unless and until such memorandum or minut< 
prescribed by the above stat. 1 St 2 Vict. c. 110, s. 19, si 
left with the senior master of the court of Common P 
Westminster, who shall forthwith enter the same, and si 
entitled for such entry to the fee of five shiUings. 

And all judgments of any ol the superior courts, dea 
orders of any court of equity, rules of a court (tf commc 
and orders in bankruptcy or lunacy, which since the p 
of the said stat. 1 & 2 Vict. c. 110, have been registered 
the provisions therein contained, or which shall be he 
so registered, shall, after the expiration of five years frc 
date of the entry thereof, be null and void against lands 
ments and other hereditaments, as to purchasers, mnrt 
and creditors, unless a like memoranduqi or minute as \ 
quired in the first instance is again left with the senior i 
of the said court of Common Pleas within five years n( 
fore the execution of the conveyance, settlement, moi 
lease or other deed or instrument vesting or transferri 
legal or equitable right, title, estate or interest in or 
such purchaser or mortgagee for valuable consideration 
to creditors, within five years before the right of such cr« 
accrued, and so toties quoties, at the expiration of ever 
ceeding five years ; and the senior master shall forthw 
enter the same, in like manner as the same was origina 
tered ; and such officer shall be entitled to a fee of five sh 
for such re-entry. 2 & 3 Vict, c. 11, «. 4. 

But, as against purchasers and mortgagees without no 
any such judgment, decrees or orders, rules or orders as 
said, it is provided that none of such judgments, deci 
orders, rules or orders shall bind or affect any lands, tenc 
or hereditaments, or any interest therein, further or oth 
or more extensively in any respect, although duly regii 
than a judgment of one of the superior courts aforesaid 
have bound any purchaser or mortgagee before the sa 
1 & 2 Vict. c. 1 10, where it had been duly docketted aco 
to the law then in force. Id. s. 5. 

Nothing, however, in either of the acts shall extend " 
feet or prejudice any judgment as between the parties tl 
or their representatives, or those deriving as volunteers 
them." Id, 8. 6. 

Doubts being entertained, whether notice of such a 
ment, &c., to a purchaser, mortgagee or creditor, woui 
affect him in equity, although it were not registered as 
mentioned, it is declared and enacted by stat. 3 & 4 Vict. 
%, 2, that it shall not. 
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Besides the above registry of judgments, there is a registry 
established in Middlesex and Yorkshire by several statutes, 
(5 Anne c. 18, s. 4. 6 Id. c. 35, s. 19. 7 Id. c 20, s. 18. 
^ 0. 2, c. 6, ss. 1, 18), which' requires a memorial of every 
]vctgment to be filed at the register office of these counties re- 
•pectiyely, before it shall bind lands there. But these acts 
Kem to be superseded in a great measure by the general regis- 
try above established. 

It«i of judgments, on lands, 8fc.'] " A judgment entered up, 
or to be hereafter entered up against any person in any of Her 
Majesty's superior courts of Westminster, shall operate as a 
dMtfge upon all lands, tenements, rectories, advowsons, tithes, 
"ntsand hereditaments (including lands and hereditaments of 
wpyhold or customary tenure), of or to which such person 
«1»11 tt the time of entering up such judgment or at any time 
fftcrwards, be seized, possessed or entitied, for any estate or 
interest whatever, at Uiw or in equity, whether in possession, 
aversion, remainder or expectancy, or over which such person 
^i, at the time of entering up such judgment or at any time 
*ftwwards, have any disposing power which he might without 
ft«^waent of any other person exercise for his own benefit j 
U)d shall be binding as against the person against whom judg- 
ment shall be so entered up, and against all persons claiming 
^er him after such judgment, and shall also be binding as 
*S^nst the issue of his body, and all other' persons whom he 
wight without the assent of any other person cut off and debar 
^m any remainder, reversion, or other interest in or out of 
uiy of the said lands, tenements, rectories, advowsons, tithes, 
rents, and hereditaments." 1 & 2 Vict. c. 1 10, s. 13. 

Also, ** every judgment creditor shall have such and the same 
remedies in a court of equity, against the hereditaments so 
chaiged by virtue of this act, or any part thereof, as he would 
be entitled to in case the person against whom such judgment 
shall have been entered up had power to charge the same 
hereditaments, and had by writing under his hand agreed to 
charge the same with the amount of such judgment debt and 
interest thereon : provided that no judgment creditor shall be 
entitled to proceed in equity, to obtain the benefit of such 
charge, until after the expiration of one year from the time of 
entering up such judgment, or, in cases of judgments already 
entered up or to be entered up before the time appointed for 
the commencement of this act, until after the expiration of 
one year from the time appointed for the commencement of 
tins act. Id. But ** nothing herein contained shall be deemed 
or taken to alter or affect any doctrine of courts of equity, 
whereby protection is given to purchasers for valuable consi- 
deration, without notice." Id. 
It is provided, however, that such charge shaU not " o^«»Jyi 
c2 



28 Judgment, 

to give the judgment creditor any preference, in case of the 
bankruptcy of the person against whom judgment shall have 
been entered up, unless such judgment shall have been entered 
up one year at least before the bankruptcy." Id, 

It is provided also, that as regards purchasers, mortgagees 
or creditors, prior to the 1st October, 1838, such judgment 
shall not affect lands, &c., otherwise than it would have done, 
if the act had not passed. Id. <». 13. And even as against 
purchasers, mortgagees and creditors after that time, as well as 
before, such judgment shall not affect lands, &c., unless regis- 
tered in the manner hereinbefore mentioned. Id, $, 19. 

Lien of judgments on government or other stocks."] " If any 
person, against whom any judgment shall have been entered 
up in any of Her Miyesty's superior courts at Westminster, 
shall have any government stocks, funds or annuities, or any 
stock or shares of or in any public company in England, 
(whether incorporated or not) standing in his name in his 
own right, or in the name of any person in trust for him, it 
shall be lawful for a judge of one of the superior courts, on 
the application of any judgment creditor, to order that such 
stock, funds, annuities or shares, or such of them, or such part 
thereof respectively as he shall think fit, shall stand charged 
with the payment of the amount for which judgment shall be 
so recovered and interest thereon ; and such order shall entitle 
the judgment creditor to all such remedies as he would have 
been entitled to, if such charge had been made in his favour 
by the judgment debtor : provided that no proceedings shall 
be taken to have the benefit of such charge, until after the ex- 
piration of six calendar months from the date of such order." 
1 & 2 Vict, c. 110, *. 14. The court have no authority in this 
case, in the first instance ; the application must be made to a 
judge at chambers. Brown v. Bamford, 9 Mees. & W. 42. 

In order to prevent any transfer of such stock, the judge's 
order shall in the first instance be made ex parte, without any 
notice to the judgment debtor, and shall be an order to show 
cause only; and in the case of government stock, &c., the 
order shall restrain the governor and company of the Bank of 
England from permitting a transfer in the mean time, and 
until such order shall be made absolute or discharged ; and in 
the case of stock of a public company, the order shall in like 
manner restrain such public company from permitting a 
transfer thereof : and " if after notice of such order to the 
person or persons to be restrained thereby, or, in case of 
corporations, to any authorized agent of such corporation, and 
before the same order shall be discharged or made absolute, 
such corporation or person or persons shall permit any such 
transfer to be made," then such corporation or person shall be 
liable to the judgment creditor for the value or amount of the 
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stock transferred, or so much thereof as shall be sufficient to 
satisfy his judgment ; and no disposition by the debtor shall 
in the mean time be valid as against the judgment creditor. 
Id. s, 15. 

And " unless the judgment debtor shall, within a time to be 
mentioned in such order, show to a judge of one of the said 
superior courts sufficient cause to the contrary, the said order 
shall, after proof of notice thereof to the judgment debtor, his 
attorney, or agent, be made absolute : provided that any such 
judge shall, upon the application of the judnnment debtor or 
any person interested, have full power to discharge or vary 
such order, and to award such costs upon such application as 
he may think fit." Id. 

It is provided however, that, " if any judgment creditor, who 
under the powers of this act shall have obtained any charge, 
or be entitled to the benefit of any security whatsoever, shall 
afterwards, and before the property so charged or secured shall 
have been converted into money and realized, and the produce 
thereof applied towards payment of the judgment debt, cause 
the person of the judgment debtor to be taken or charged in 
execution upon such judgment," he shall be deemed to have 
relinquished all title to the benefit of such charge or security. 
Id. s. 16. 

It being doubted whether these sections extended to the 
cases hereinafter 'jnentioned, it was enacted by stat. 3 & 4 
Vict. c. 82, s. 1, (after reciting the 14th section of stat. 1 & 2 
'^ct. c. 110, above mentioned), that the provisions of the said 
act should extend to the interest of any judgment debtor, 
whether in possession, remainder or reversion, and whether 
vested or contingent, as well in any such stocks, funds, annui- 
ties or shares as aforesaid, as also in the dividends, interest or 
annual produce of any such stock, funds, annuities or shares ; 
and whenever any such judgment debtor shall have any estate, 
right, title or interest, vested or contingent, in possession, 
remainder or reversion, in, to or out of any such stocks, 
funds, or annuities or shares as aforesaid, which now are or 
shall hereafter be standing in the name of the accountant- 
general of the court of Chancery, or the accountant-general of 
the court of Elxchequer, or in, to or out of the dividends, interest 
or annual produce thereof, it shall be lawful for such judge to 
make any order as to sudi stock, fUnds, annuities or shares, 
or the interest, dividends or annual produce thereof, in the 
same viray as if the same had been standing in the name of a 
trustee of such judgment debtor : — provided always that no 
order of any judge as to any stock, funds, annuities or shares 
standing in the name of the accountant-general of the court of 
Chancery or the accountant-general of the court of Exchequer, 
or as to the interest, dividends or annual produce thereof, 
shall prevent the governor and company of the Bmi^ ol 
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England, or any public company, from permitting any tranaCor 
of such atock, funds, annuities or shares, or payment of the 
interest, dividends or any produce thereof, in such manner as 
the court of Chancery or the court of Exchequer respectively 
may direct, or shall have greater effect than if such d&torhad 
cfavged such stock, funds, annuities or shares, or the interest^ 
dividends or annual produce thereof, in fSavour of the judgnent 
creditor, with the amount of the sum to be meatioQed in indi 
order. See Robiruon v. Peace, 7 Dowl. 93. 

Relation ofJudgmenU.] By R. G. H. 4 W. 4, r. 2, s. 3, "aU 
judgments, whether interlocutory or final, shall be entered of 
record, of the day of the month and year (whether in term or 
vacation) when signed, and shall not have relation to any 
other day; provided that it shall be competent for the court 
or a judge to order judgment to foe entered nunc jtro tune." 
Formerly the court would allow a judgment to be entered of t 
previous term, nunc pro tunc, where the party was delayed by 
the act of the court; per BuUer, /., 1 T,R. 637. Emumv. Beet, 
12 Ad. k El. 167 ; but not where he was delayed by a proceed- 
ing in the common course of law, as by a writ of error, or the 
like. Bates v. Lockwood, 1 T. R. 637. See Mara v. QaUn, S T. 
R. 1. Copley v. Day, 4 Taunt, 702, or in case of death. 
Lambirth v. Barrington, 2 Bing, N. C. 149. Vmgkan v. 
Wilson, 4 Id, 116. And the same is still the practice under 
the above rule. Lauman v. Ld. Audley, 2 Meei. & W. 535. 
Evant V. Reet, supra. Nor has a judgment now« any artificial 
relation to the first day of the term, as formerly. See vol. 1« 
p. 409. 

The judgment IHnds the lands of a defendant, 2 Saund. 69« 
note, not only those of y^hich he is actually seised, but alao 
those of whidi others are seised in trust for him ; 29 C. 2» c. 
d,8. 10 ; but as against purchasers and mortgagees, it bifida 
the lands only from the time it is registered. Supra, The 
diattel property is bound, not by the judgment, but by the 
delivery of the writ of execution to the sheriff. 29 C. 2, c, 8j 
s, 16. See Brackenbury v. Laurie, 3 Dowl. 180. 

As to the revival of judgments^ see post, title^ " idre 
facias," 

2. Statutory judgments. 

Decrees, rules, orders, 8fc, 

When, to be treated as judgments.^ '* All decrees and otders 
of courts of equity, and all rules of courts of common law, and 
all orders of the lord chancellor or of the court of Review in 
matters of bankruptcy, and all orders of the lord chancellor in 
matters of lunacy, whereby any sum of money, or any coata. 
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charges or expenses, shall be payable to any petson, shall have 
the effect of judgments in the superior courts of common law ; 
and the persons to whom any such monies, or costs, charges 
or expenses shall be payable, shall be deemed judgment credi- 
tors within the meaning of this act ; and all powers hereby 
given to the judges of the superior courts of common law with 
respect to matters depending in the same courts, shall and 
may be ezerdted by courts of equity with respect to matters 
therein depending, and by the lord chancellor and court of 
Review in matters of bankruptcy, and by the lord chancellor 
in matters of lunacy ; and all remedies heieby given to judg- 
ment creditors, are in like manner given to persons to whom 
any monies, or costs, charges or expenses, are by such orders 
or rules respectively directed to be paid." 1 & 2 VicU c. 110, 
«. 18. It has been bolden that an order of the court of Chan- 
cery for the payment of money into the bank, with the privity 
of the accountant-general, to the credit of a cause depending 
in that court, is not an order within the meaning of this see- 
tion. GUfbt V. Pike et al,, 10 Law J., 309, ex,, I DowL N, C. 
409. 

To be regiiteredJ] These decrees, orders, rules, &c., must be 
registered in the same manner precisely as judgments, other- 
wise they shall not affect lands, tenements, or hereditaments, 
as to purchasers, mortgagees or creditors. Id, s, 19. See 
ante, p. 25. 

Execution thereon,'] "Such new or altered writs shall be 
sued out of the courts of law, equity and bankruptcy, as may 
by such courts respectively be deemed necessary or expedient 
for giving eS&ct to the provisions hereinbefore contained, and 
in such forms as the judges of such courts reflectively shall 
from time to time think fit to order, and the execution of such 
writs shall be enforced in such and the same manner, as 
the execution of writs of excution is now enforced, or as near 
thereto as the circumstances of the cases will admit. Id, s, 20. 
See the forms in the Appendix, 



Judgments, 8fc. of inferior courts. 

How and in what cases removed."] In all cases where final 
judgment shall be obtained in any action or suit in any inferior 
court of record, in which at the time of the passing of this act 
a barrister of not less then seven years' standing shall act as 
judge, assessor or assistant in the trial of causes,— -and also in 
all cases where any rule or order shall be made by any such in- 
ferior court of record as aforesaid, whereby any sum of money 
or any costs, charges or expenses, shall be payable to axv^ "^^c- 
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son, — it shall be lawful for the judges of any of Her Miyesty's 
superior courts of record at Westminster, or, if such inferior 
court be within the county Palatine of Lancaster, for the 
judges of the court of Common Pleas at Lancaster, or for any 
judge of any of the said courts at chambers, either in term or 
vacation, upon application, to order and direct the judgment, 
or rule or order, of such inferior court, to be removed into 
the said superior court, or into the court of Common Pleas at 
Lancaster, as the case maybe. 1 & 2 Vict, c. 110, s. 22. See 
Harvey v. Oilhard, 7 Dowl. 616. As to the proceeding^ by cer- 
tiorari to remove judgments of inferior courts into any of the 
courts of common law at Westminster, for the purpose of 
suing out execution, see vol. 1, p. 219. 

Application and order. 1 This order may be made " upon the 
application of any person, who at the time of the commence- 
ment of this act shall have recovered, or who shall at any time 
thereafter recover such judgment, or to whom any money or 
costs, charges or expenses shall be payable by such rule or 
order as aforesaid, or upon the application of any person on 
his behalf, and upon the production of the record of such 
judgment, or upon the production of such rule or order, such 
record, or rule or order, as the case may be, being respectively 
under the seal of the inferior court and signature of the prop^ 
officer thereof." Id, 

It is seemingly a mistake in the statute, thus to require the 
production of the record of the judgment, upon an application 
to remove it ; for it cannot be produced, until after it has been 
removed, unless indeed we are to suppose that the officer of 
the court will be guilty of such a breach of duty as to take the 
record from its proper place of deposit, for the purpose of such 
an application, without any command or authority of the su- 
perior court, to warrant him in doing so. This may probably 
render this section inoperative as far as respects judgments. 
As to the rules and orders of such a court, although it may 
seem absurd to require their production upon an application to 
remove them, yet it appears to be practicable ; because these 
rules and orders are delivered out to the parties, and every 
copy made out from the minutes in the court books, by the 
officer of the court, are deemed originals. 

Effect of the removal.'] Immediately upon such judgment 
rule or order being removed, it shall be " of the same force, 
chaiige and effect as a judgment recovered in, or a rule or order 
made by, such superior court ; and all proceedings shall and 
may be immediately had and taken thereupon or by reason or 
in consequence thereof, as if such judgment so recovered, or 
rule or order so made, had been originally recovered in or made 
by the said superior court ;" and all the reasonable costs and 
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charges attendant upon such application and removal, shall be 
recovered in like manner as if the same were part of such judg- 
ment or rule or order. Id, s. 22. 

But as to purchasers, mortgagees and creditors, no such 
judgment, rule or order shall affect any lands, tenements or 
hereditaments, any further than they would if not removed, 
" unless and until a writ of execution thereon shall be actually 
put into the hands of the sheriff or other officer appointed to 
execute the same." Id, 
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Judgment non obstante veredicto. 

If the plea or pleas pleaded be no answer to the action, and a 
verdict be thereupon found for the defendant, the court will 
award the plaintiff judgment non obstante veredicto. And where 
a defendant pleadeid a defence under a particular statute, but 
after plea and before trial the statute was repealed, and another 
enacted in its stead which did not afford the same defence, the 
plaintiff was holden entitled to judgment non obstante vere- 
dicto. Wame v. Beretford, 2 Mees, & W. 848. But the court 
will not do so, where the plea, however bad upon demurrer, is 
good after verdict. Easton v. Pratchett, 3 Dowl. 472, and see 
EdtDords V. Price et al., 6 Dowl, 487. Negelen v. Mitchell, 1 
Dowl. N, C. 110. Nor will they do so, where the cause has 
been referred to arbitration, and the arbitrator has made his 
av^ard. Steepler, Bonsall, 2 Har, & W. 11. Where there was 
a verdict for plaintiff, and the defendant moved for judgment 
non obstante veredicto, for the insufficiency of the replication, 
the court said there was no instance of such a motion upon 
the part of a defendant. Rtmd v. Vaughan, 1 Hodg, 173. 

By R. G. H. 2 W. 4, s. 65, no motion for judgment non 
obstante veredicto shall be allowed, "after the expiration of 
four days from the time of trial, if there are so many days in 
term, nor in any case after the expiration of the term, pro- 
vided the jury process be returnable in the same term." See 
Weston V. Foster, 2 Hodg. 63. Thomas v. Jones, 6 Dowl. 663. 

If the verdict be general for the defendant, and the plaintiff 
have judgment non obstante veredicto as to all of the pleas 
pleaded, he may afterwards sue out a writ of inquiry to assess 
his damages. Shephard v. Halls, 2 Dowl. 453. But if some 
of the pleas be good, the defendant will be entitled to retain 
his judgment as to them ; and no writ of inquiry can issue : 
for 'i they go to the whole cause of action* the plaintiff will 
not be entitled to damages ; and if they go to a part only, a 
venire de novo must be awarded. See Id, And where the jury 
gave a verdict for defendant on six special pleas, atvd fox \.Vk& 
c3 
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plaintiff on two special pleas and the general iatne, but foi gm^ 
no damages, and the pkintiff afterwards had judgment aaP^i 
obstante veredicto as to the six pleas found for the defondan^ • 
it was holden that the plaintiff could not execi^ a writ of ii^' 
quiry, but that a venire de novo must issue. Clement v. Jaukm^u 
3 Brod, & B. 297. 

Neither the plaintiff nor the defendant is entitled to cos'C^ 
upon the issues, as to which the plaintiff has judgment a^*^ 
obstante veredicto, Ooodhume v. Bowman, 2 Dowl. 206, nor tX* 
the costs of the motion. 
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Scire facias, 

1. In what cases. 

To revive a judgment.'] A plaintiff in a personal action, if h^ 
have omitted to sue out execution within a year after judg'^ 
ment, cannot afterwards sue out a writ of execution, not evei» 
an elegit, Putland v. Newman, 6 M. So S. 179, without first; 
reviYing the judgment by scire facias, see stat, fVestm, 2(1$ 
Edw. I,) c. 45, unless the execution have been stayed by writ 
of error. 2 Saund. 72, e., or injunction, Powisv, Powis^S 
Moore, 517, or by express agreement between the parties, 
Howell y. Strattan, 2 Smith, 65, or unless the plantiff have 
judgment with a cesset executio, until a certain day ; Hiscox y» 
Kemp, 5 Nev. & M. 113, 3 Jd. & EL 676 ; in which cases he 
must sue out his execution within a year after the writ of 
error has been determined, or the injunction dissolved, &c: 
otherwise a scire facias must be sued out to revive the judg- 
ment. But if execution be sued out within the year, any other 
writ of execution may afterwards be sued out, at any distance 
of time, without reviving the judgment, see Scott v. fVhaUeifg 
1 H. BL 297, provided such first writ be returned and filed. 
Or if the writ of execution be sued out within the year, it 
may be executed after the year has elapsed, without reviving 
the judgment by scire facias, Simpson v. Heath, 9 Law /., 
129, ex. See ColUns v. Yewens, 8 Id. 332, qb. Or if the de- 
fSendant agree to waive the necessity of k scire facias, he cannot 
afterwards object to a writ of execution being sued out, with- 
out reviving the judgment ; Morris v. King, 9 Law /., 320, qb. ; 
and this, even dthough the agreement be by parol merely* 
Morgan v. Burgess, 1 Dowl. N. C. 850. 

Jfter death or marriage of parties."] In what cases a scire 
facias is necessary to revive a judgment upon the death of a 
party, see vol. 1, p. 408. Qoldstcorthy v. Southcott, 1 Wils. 
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243. 2 Samd, (>, n, 1. 72, i, k, I, m, n, o, p. And tt to a 
^efactoB against hdr and tierretenanti, tee 2 Saitnd, 7, ii. 4. 
51, n. 4. 

In what cases it is necessary, alter the marriafe of a feme 
wle party, see vol. 1, p. 410. 2 Saund, 72, k, I. 

Against tot/.] As to the icire facias against bail, see vol. 1, 
P* 204. And as to its lying at the sheriff's office four clear 
^ys before the return day, see also vol. 1 , p. 204. If there be 
&ny irre^larity in this latter respect, the application should 
^ not to set asidethe sci.fa., but to set aside the proceedings. 
^lUiam V. Brown, 2 DowL 749. 

, fn other cases."] As to scire facias in debt on bond condi- 
tional to perform covenants, or to pay money by instalments, 
^', see vol. I, p. 328. 1 Saund. 58, n. 1. 2 Id. 72, g. As 
^ fcire facias upon a judgment of assets in futuro, in actions 
^nst executors or administrators, see I Saund. S36, 6. 2 
^^' 219, n. 2 ; and as to the scire fieri inquiry in cases of de- 
^^at)if, see post, tit. " Actions against executors" 1 Saund. 
219, a.f note 8. As to the scire facias ad rehabendam terram, 
^2 Saund. 72, u., note 5, ofki post, tit. ** Execution." 



2. Writ, and proceedings thereon. 

The writ.] A scire facias to revive a judgment, must be 
<lirected to the sheriff' of the county in which the venue was 
laid. fVfiarton v. Musgrave, Cro. Jac. 331. MS. B. 2138. 
find see Pickman v. Robson, I B. & A, 466. 2 Saund. 72, q. 
A scire facias upon a recognizance of bail, &c., taken at West- 
niinster, must be directed to the sheriff of Middlesex. Also 
by R. G. H. 2 W. 4, s. 80, " a scire facias upon a recogni- 
zance taken in Serjeants' Inn, or before a commissioner in the 
country and recorded at Westminster, shall be ^brought in 
Middlesex only; and the form of the recognizance shall not 
express where it was taken." See vol. 1, p. 204. 

It must bear teste in term time. Seaton v. Heap, 5 Dowl. 
247. In a sci. fa. against bail, it is not necessary that it 
should be teefted on the return day of the ca. sa, against the 
principal, SandUmd v. Claridge, 2 Dowl. 115, although it may 
be so tested. Jd. It must also be returnable in term. 
If there be two writs, it is sufficient in all cases that there be 
fifteen days between the teste of the first and the return of 
the second, without regard to the number of days between 
the teste and return of each writ. Combe v. Cutill, 3 Bing. 
162. If there be but one writ in the Common Pleas and 
Exchequer, there must be fifteen days between the teste and 
return ; in the Queen^s Bench formerly there were fifteen days 
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between the teste and return in actions by original, but foi^ 
days were sufficient in actions by bill. Bdl ▼. Jackson, 4 7. Z^* 
663. 

The writ must strictly pursue the judgment or other recorcJ* 
on which it is founded. Mara v. Quin, 6 T, R. 1. Ponton y- 
Hall, 2 Salk, 598. But upon a recognizance of bail, which i^ 
joint and several, it may be against both the bail, or there may 
be a Mri. fa, against each. 2 Sound. 72 b. And it must Yj^ 
returnable in that court in which the record, on which it i^ 
founded, is, or is supposed to be. 2 Sound, 72 /. 

By R. G. H. 2 W. 4, s. 79, " a scire facias to revive a judg- 
ment more than ten years old, shall not be allowed, with' 
out a motion for that purpose in term, or a judge's orde^* 
in vacation ; nor if more than fifteen, without a rule to 
show cause." Otherwise, the court will set aside the pra- • 
ceedings. Lowe v. Robins, 1 Brod, & B. 381. And where it 
was sought to revive a judgment in ejectment which was 
twenty years old, and the delay in suing out execution was 
not accounted for, the court refused to grant a rule. Doe v- 
Tricknell, MS. B, 2137. The affidavit in such a case must be 
made either by the party himself, or by some person who was 
his attorney at the time of the judgment. Duke of Norfolk v. 
Leicester, 1 Mees. & JV. 204. If it be a rule nisi, it must be 
served on all the defendants ; Panier v. Seaman, 5 Nev. & M. 
679 ; and they cannot object to any iifegularity in the judg- 
ment in answer to it. Thomas v. H'illiams, 3 Dotvl. 655. The 
motion must be founded upon an affidavit, stating that the 
debt or damages and costs still remain unpaid ; and which affi- 
davit must be made by some person who, from his connection 
with the cause, is likely to know the fact. See Duke of NoT' 
folk V. Spencer, 4 DowL 746. In granting the rule, the court 
may annex to it such terms as they think proper. See Bagnall 
V. Gray, 2 IV, Bl. 1140. 

Engross the wiit on parchment ; see the forms in the Appen- 
dix I and deliver it to the sheriff to be executed. If the party 
against whom the writ is sued out, be within the bailiwick of 
the sheriff to whom it is directed, he may be summoned upon 
it, and the sheriff may make his return accordingly ; and this 
may be done, as formerly, even on the return day of the sci. 
fa, but before the rising of the court. Lewis v. Pine, 2 Dowl. 
133. If, however, he reside out of the bailiwick, reasonable 
notice must be given to him of the proceeding, otherwise the 
court will not allow judgment to be signed against him for 
want of appearance. TVimall v. Cook, 2 Dowl. 173. Sabine 
V. Field, 1 Cr, & M, 466. Vide infra. 

If there be any irregularity in the writ, the party suing it 
out may have leave to quash it ; Pickman v. Robson, I B.S^A. 
486 ; but by R. G. H. 2 W. 4, s. 78, " a plaintiff shaU not be 
allowed a rule to quash his own writ of sdre facias, after a 
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defendant has appeared, except on payment of costs." The 
rule is a rule nm only. Ade v. Stubbs, 1 Har, & IV. 620. 
Olivenm v. Latour, 7 Dawl. 605. In what cases the writ may 
be amended, $eepost, tit, " Amendment:* 

Judgment for want of appearance."] Formerly, if two writs 
^^»cire facias were sued out and returned nUiil, judgment might 
^ signed, although no attempt in fact had erer been made to 
summon the defendant. See 2 Saund, 72, *. But now, by R. G. 
H. 2 W. 4, 8. 81, " no judgment shall be signed for non-ap- 
pearance to a 9cire facias, without leave of the court or a judge^ 
unless the defendant has been summoned ; but such judgment 
ouiybe signed by leave, after eight days from the return of one 
icire facias" This rule is not, perhaps, sufficiently explicit : 
the meaning of it, however, seems to be, that where the defen- 
^t has not been summoned upon the writ, you must satisfy 
the court of the endeavours made to apprise him of the pro- 
ceedings, before they will allow you to sign judgment. Hig- 
Sim v. mikes, 1 DowL 447. Newton v. Maxwell, 2 Cromjt, & 
^' 635. Sabine v. Field, 1 Cr. h M. 466. We have seen 
tate, p. 36), that if the party reside within the bailiwick, he 
should be summoned ; if he do not reside within it, reason- 
able notice of the proceeding must be given to him. Saunderson 
"f Brown, 7 Lonv J., 29, qb., 7 Ad. & EU 261. What notice 
has been given, and how given, roust appear from the affidavit 
upon which you move for judgment. Service on a female 
^ho described herself as the defendant's hou8ekeei)er, and 
who stated that the defendant was absent in order to avoid 
the service of process, — has been deemed good service. Dixon 
V. Thorold, 8 Meet, & W, 297. Where sufficient notice was 
given to the defendant of a scire facias to revive a judgment,, 
the court granted leave to sign judgment, though it appeared 
that the defendant at the time resided in Paris. JVeatherhead 
v.Landles, 5 Dowl. 189. 

The application, however, must be made within a reasonable 
time after the return of the writ : where the writ was return- 
able in April, and the motion not made until November, Little- 
dale, J. held it to be too late, and refused the rule. fVood v. 
Moseley, 1 Cowl, 513. It may be necessary to remark, that 
the above rule extends to all cases of scire facias. Jackson v. 
Elam, 1 Dmcl. 515. 

If however the defendant have been summoned, (and which 
as formerly, may still be done even on the return day of the 
scire facias, but before the rising of the court, Lewis v. Pine, 
2 Dowl, 133,) get the writ returned, and then enter a rule to 
appear ; and if the defendant do not appear within four clear 
days, (and an intervening Sunday%iay be reckoned as one of 
the four. Combe v. Cutill, 3 Bing, 162), the plaintiff may then 
sign judgment. 
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Appearance.'] Fonnerly an appeeraiioe was entered, as in 
ordinary cases. But now, by R. G. H. 2 W. 4, s. 82, " a notke 
in writing to the plaintiff, his attorney or agent, shall be a suf- 
ficient appearance by the bail or defendant on a scire fadatJ* 
The notice may be in this form : " Take notice that I appear 
for the defendant, upon the torit of scire facias issued in thii 
cause ;" dated, directed, and intituled in the court and cause, 
as a notice in ordinary cases. 

Declaration, fyc,] After the defendant has appeared, the plain- 
tiff must declare ; see the form of the declaration, Arch. Fortnit 
443, 444. Where the scire facias was against two, and the 
declaration against one only, it was holden irregular. Sain^ntry 
▼. Pnngle, 10 B. & C. 751. 

The notice and rule to plead, and demand of a plea, are tiie 
same as in ordinary cases ; see as to the plea, 2 Sound. 72 1"^ 
CoUins V. Beaumont, 10 Ad, k El. 225. 

See as to the issue. Darling v. Gumey, 2 Dowl, 235. 

The execution may be by Ji. fa. or ca. sa.&c., as in other cases; 
but it must be founded on the judgment in the Mire /ocMCf 
although the scire facias were in fact tmnecessarily sued oat. 
Davis V. Norton, 1 Bing, 133. See the forms. Arch. Formt, 
441, 442, 446, 447. 

Costs."] Formerly, in most cases, there were no costs allowed 
in scire facias, until after plea pleaded or demurrer joined. 
But now, by «tat. 3 & 4 W. 4, c. 42, s. 34, " in all writs of scire 
facias, the plaintiff, obtaining judgment on an award of execu- 
tion, shall recover his x:osts of suit upon a judgment by defitult, 
as well as upon a judgment after- plea pleaded or demurrer 
joined." See Brewster v. Meeks, 2 Dowl. 612. 



SECTION VII. 

Remittitur damna. 

If the jury give greater damages than are laid in the decla- 
ration, the court will allow the plaintiff to enter a remittitur 
damna for the excess, even after error brought. Usher v. 
Dansey, 4 M, &S.94. Pickwood v. Wright, 1 H. Bl. 642. 
So where the declaration consists of several counts, if the jury 
sever the damages, as for instance, give 50/. damages on the 
first count, and 100/. damages on the other counts, and one 
of the other counts be bad, the plaintiff may enter a remittitur 
as to the 100/. damages, and take his judgment for the 50/. 
Dadd V- Crease, 2 Cr. & M. 223, S. C. nom. Dan v. Crease, 2 
Dowl. 269, and see 1 Sound. 285 n, 5, &c. Mills v. PumeU, 
4 D. & 12. 561. So where the jury give damages where they 
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lot, as for instance in a penal action, the plaintiff may 
the mistake by entering a remitHtur danma^ eren after 
ffought. Hardff v. Caihcart, I Manh. 180. See the 
'the entry. Arch, Pormt, 332, 354, 375. 



SECTION Vlll. 

Costs. 

I , Upon a verdict for plaintiff, 

hat cases."] Hie plaintiff is entitled to costs, in all cases 
:b he recovers damages. St, Qlwcester, 6 Ed, I, c, I, s, 2. 
i statute extends, not only to cases in which damages were 
"able previously to it, pOfordfs case, 10 Co. 115. Qroui 
ier, 1 Dowl. N, C, 50, but to cases where damages have 
ven by a subsequent statute. Jackson v. Ink. of Cotes^ 
IT,R.1\. CresweU v. Hoghton, 6 T. R. 359, lyte v. 
7 T.R, 267. mtham v. UiU, 2 mis, 91, Therefora 
ction by a common informer for a penalty, the plaintiff 
mtitled to costs, (unless given to him by statute) ; for 
i not recover damages by his verdict. See Wilkinson v. 
7oipp. 366. Jeynes v. Stevenson, BitU, N. P. 194. But 
ction for a penalty by a party grieved, where the penalty 
Hi in the party before he brings his action for it, there 
intiff, if he recover, is entitled to costs ; for by common 
such a case, he is entitled to damages itor the detention 
penalty. Ward v. SneU, I B,. Bl. 10. ThU right of a 
f to costs, however, has since been very much restrained 
ute. By 8 & 9 W. 3, c. 1 1, s. 3, in an action on the 
of Edw. 6, for the treble value of tithes, the plaintiff is 
;itled to costs, unless the jury find the amount of the 
value not to exceed twenty nobles, (61. \Ss. Ad.) See 
d V. Moss, 1 H, Bl. 107. Bale v. Hadgetts, 1 Bing, 162. 
ction on the case for slanderous words, if the plaintiff 
' less than 40s. he shall have no more costs tkMa 
is, 21 /. 1, c. 16, 4. 6, even although the defendant 
. justification ; HaJford v. Smith, 4 East, 567 ; which 
however extends only to cases of words actionable 
nselves, or actionable only by reason of their being 
of the plaintiff in the way of his trade or profession ; 
V. Morton, JViUes, 438. CoUier v. OaUlard, 2 W. Bl. 
Grenfell v. Pierson, 1 Dowl. 406. Goodall v. Ensell, 3 
743, 1 Gale, 147 ; but if special damage be laid, and 
rds be such that the action could not otherwise be 
ined, there the smallest damages will carry costs. Sur- 
Shelkto, 3 Burr, 1688, and see SaviUe v. Jardine, 2 H. 
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BL 531. This statute, however, although not expressly r^ 
pealed, is in a great measure superseded by stat. 3 8t 4 Vict. 
c. 94, hereinafter mentioned. Also by stat. 43 G. 3, c. 46, i. 4, 
in an action on any judgment recovered in any court in Eng' 
land or Ireland, the plaintiff shaU not recover costs, unless the 
court or a judge thereof shall otherwise order. The judge it 
nisi prius has no power to order them. Jone» v. Lake, 8 Of' 
& P. 395. The statute, however, extends only to judgments 
recovered by plaintiffs, and not to judgments of nonsuit or 
the like. Bennett v. Neale, 14 Eatt, 343. Upon an applict- 
tion for costs in this case, the court' grant a rule nui only> 
Fraser v. Moses, 1 DcwU N, C. 705. 

In what not, if the judge certify,} By stat. 43 Elhs. c. 6, s.2, 
if any action personal [except trespass, and trespass on the 
case, 3 & 4 Vict, c, 24, s. 1] in any of the courts at Westmin- 
ster, " not being for any title or interest of lands, nor concern- 
ing the freehold or inheritance of any lands, nor for any bat- 
tery," if the justices before whom the same shall be tried shin 
certify that the debt or damages do not amount to 40«. the 
court shall award the plaintiff no more costs than the debt or 
damages shall amount to, but less at their discretion. This 
statute extends to all personal actions, except those expressly 
excluded from it ; therefore an action for debt or damages 
against an attorney is within it, although he could not be sued 
in a court of requests. Wright v. Nuttall, 10 B. & C. 492. 
And it has been holden to extend to actions on stat. 1 1 G. 8. 
c. 19, s. 19, for an irregularity in a distress, Irwin y. Reddish,^ 
B.8cA.19(>, and on stat. 34 G. 3, c. 23, for copying a calico 
print, HVliams v. Miller, 1 Taunt, 400, although these statutes 
expressly give the plaintiff full costs of suit. So a judge has 
power to certify, even although the defendant have pleaded 
two pleas embodying the same defence, contrary to one of the 
rules for pleading (R. G. H. 4 W. 4, s. 7), and which would 
otherwise entitle the plaintiff to his costs occasioned by those 
pleas. Simpson v. Hurdis, 2 Mees, & fV, 84. In construing 
the statute, therefore, we have only to consider what cases are 
within the exceptions. 

This statute, 43 £1. c. 6, s. 9, as far as it respects the actions 
of trespass, and trespass on the case, is expressly repealed by 
stat. 3 & 4 Vict. c. 24, s. 1 ; so that a judge has no longer a 
power to certify under this statute of Elizabeth, in those ac- 
tions ; but he may in all others, unless the case come within 
one or other of the exceptions in the statute itself. To judge 
whether a case comes within either of these exceptions, it is 
necessary to consider, not merely the declaration, but the 
pleadings, and also the evidence, in order to ascertain whether 
in fact any title or interest in lands comes in question, — 
whether it concern the freehold or inheritance ; Smith v. Ed* 
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Dowl. 621, per Coleridge, J.; the declaration may 
t it does not, but it does not conclusively show that 
If therefore it appears to be admitted upon the face 
icord, by the pleading of either party, that any right 
iu:., is put in issue, Rawlins v. 7^// et cU., 3 Mee$. & fV, 
mell V. Vaung, Id. 288. Thomas v. Davies, 8 Ad, & 
Scruton v. Taylor, 8 Dowl. 110, or if it appear in 
upon the trial, Wright v. Piggin, 2 Young & /. 544, 
e cannot grant the certificate. On the contrary, if it 
om the nature of the pleadings that such right cannot 
question, the certificate may be granted. Wilson et 
ainson et al., 3 Bing, N, C, 307. Jones v. Thomas, 9 
16, qb. MUls V. Stephens, 3 Mees, & W. 460. 
irtificate cannot be granted by the judge of an inferior 
en although acting under a writ of trial ; the statute 
ily to judges of the superior courts. Jones v. Barnes, 
& IV. 313, S. C. nom. Jones v. Bond, 5 Dowl, 455. 
?r V. Richardson, I Ad, & B, 75, 3 Nev. & M. 839. 
V. Dudley, 10 Law J., 72, qp. Nor can it be granted 
execution of a writ of inquiry ; Claridge v. Smith, 4 
3, 1 Har. & W. 667 ; but it may, where one of two 
ts allows judgment to go by default, and the other 
to trial. Harris v. Duncan, 4 Nev. & M. 63. The 
3 may be granted at, or at any time after, the trial, and 
sts are allowed ; Per Parke, B., in Morgan v. Tliome, 
iW,40l', even where it was granted after the costs 
k1, the defendant's attorney having attended the tax- 
was holden good. Foxall v. Bankes, b B,U A. 536. 
le judge said at the trial that he wouM grant the cer- 
nd afterwards, before he did it, the plaintiff obtained 
d, entered the postea on it, taxed costs and signed 
: ; and the defendants to prevent an execution, paid 
under protest : the judge then made an order that the 
lould be produced before him for the purpose of in- 
;he certificate upon it, that the master should review 
ion, the judgment be altered, and that the plaintiff 
ifund the costs ; and the court upon application re- 
»et aside this order. Davis v. Cole, 9 Law J,, 258, ex., 
z W. 624. If granted where the judge has no autho- 
court upon application will direct the master to tax 
iff his costs, notwithstanding the certificate ; Raw- 
ill, Pumell V. Young, Thomas v. Davies, Scruton v. 
ipra : but if the judge have authority, the court will 
Fere, or enter into any inquiry whether he have exer- 
Ijscretion rightly in granting it, or not. Cann v. Facey, 
M, 405. 1 Har. & W, 482. Twigg v. Potts, 4 Dowl, 
hether having once granted it, the judge can after- 
cind it, has been questioned ; but if he can, it must 
a reasonable time, and seemingly before }\id^\xi^tkX. 
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mtaUey^.H'mami(m,SBing,N.C.200. Pktte8(ni,J^ho«ewr* 
in Anderson v. Shenoin, 7 Car. & P. 527, after haviDg grantai 
the certificate at the assizes, in the following term made an 
order to set it aside, without costs, opon a statCBMnt by affi* 
davit, of new facts which did not appear at the trial, and upoo 
bearing the attomies on both tides in the ordinary way. 

In what not, \f the judge do not certify.'] By stat. 3 It 4 Vict 
c. 24, (after repealing the stat 43 Eliz. c. 6, above mentioned 
as far as it relates to trespass, or trespass on the case, vA 
the stat. 22 & 23 Car. 2, c. 9, upon the same sulgsct; 
as far as the same related to personal actions,) it is enacted by 
sect. 2, that '* if the plaintifif in any action of treqMUBs, or tm- 
pass on the case, brought or to be brought in any of Her Ma- 
jesty's courts at Westminster, or in the court of Conunon Heas 
at Lancaster, or in the court of Common Pleas at DuriuMW 
shall recover by the verdict of a jury less damages than farty 
shillings, such plaintiff shall not be entitled to recover or«^ 
tain from the defendant, in respect of sach verdict, any coats 
whatever, whether it shall be given on any issue or issues tried, 
or judgment shall have passed by default, — unless the judge oc 
presiding officer, before whom such verdict shall be obtaaified, 
shall immediately afterwards certify on the back of the record, 
or on the writ of tsial or writ of inquiry, that the actkm im 
really brought to try a right, besides the mere right to recoftf 
damages for the trespass or grievance for which the action diaU 
have been brought, — or that the trespass or grievance, in res- 
pect of which the action was brought, was wilful and malidoua. 

It is provided, however, by sect. 3, that the statute ■faaU not 
extend to deprive any plaintiff of costs, in any action broai^ 
for a trespass over any lands, commons, wastes, doses, woodi^ 
plantations or indosures, — or for entering into any dwdlinga, 
outbuildings or premises, — in respect of which any notice not 
to trespass thereon or therdn shall have been previously served, 
by or on behalf of the owner or occupier of the land tiespaa s e d 
over, upon or left at the last reputed or known place of abode 
of the defendant or defendants in such action. 

This statute extends to all actions of trespass, and trespasi 
on the case ; to case for negligence, Marriott v. Stanief, I 
Man. & Or. 853, and case for the infringement of a patent, 
OiUett v. Green, 1 Mees. & W. 347, as well as others. As to 
what is a right, within the meaning of the statute, it has beea 
holden that an action for a nuisance by carrying on an offen- 
sive trade so near the plaintiff's house and gardens, as to ren- 
der the air unwholesome, &c., to which a plea mmly of not 
guilty was pleaded, was an action brought to try a right within 
the meaning of the statute, namdy, the right of the plaintiff to 
ei^y his house free from the nuisance caused by the defendant 
Shuttleworth v. Cocker, 1 Man, & Gr. 829. So an action by 
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ador of certain mediciDes against another for selling a 
18 mediciae in his name, lind wrapped up in similar 
rs, has been hoiden an action to try a right within the 
ig of tlie statute. Morriton et at, v. Saimvn^ 9 DcwL 
) Law /., 91, cp. It has been hoiden also, that in an 
for a libd, the judge may certify that it was wilful and 
as. Foiter v. Pointer, 8 Meet. & W, 395. 
statote requires Uie certificate to be given " immedi- 
ifter the tiial. This however is construed to mean withia 
tuide time. And where the cause happened to be tlie 
the assizes, and upon the verdict being given, the judge 
ately adjourned the court to his lod^^ags, where the 
f's CQiinsel followed him in about a quarter of an hour, 
!Pe applied for and obtained the certificate : the court 
to be sufficient. Thompmm v. Qibton et al,, 6 Mees. fc 
. So where an application was made to an undersheriff, 
ately after liie execution of a writ of inquiry, for his 
ite that the trespass bad been wilftd and malicious, and 
having made up his mind as to its being malicious, de- 
living the certificate until he should consider the matter, 
e court was adjourned to the same evening for other 
s ; but upon the court meeting again in the evening; 
ited the certificate : this was hoiden to be sufficient. 
. Pearce, 8 Mees. k W, 677. So, where the cause oocu- 
e whole of the day, and the jury in the evening retired 
ider of their verdict, but did not deliver it until eleven 
at night, when the associate (by the consent of parties) 
1 and recorded it; the next morning, after another 
ms called on, and one of the jurors sworn, an application 
de for a certificate, and granted : this was hoiden to be 
»ent time. Nelmes v. Hodges et al., 2 Dowl. N. C. 350. 
»»irt will not interfere with the discretion of the judge 
ting tills certificate, provided the action be one in whidi 
certificate may be granted, within the Boeaning of tlie 
. Barker v. HoUier, 8 Mees, 8l W. 513, Even where 
psnted by an undersherif^ upon the execution of a writ 
dry, the court of Common Pleas evinced the greatest 
nation to review the proi»iety of his granting it, saying 
least the party applying to them should first have ob« 
jie acquiescence of the undersheriff in the statement of 
id occurred at the trial ; and which not having beoi 
bey refiised the application. Pryme v. Brovm, 1 Dowl^ 
>80. 

eiy be necessary to mention that, by consent, a power 
given to an arbitrator to grant a certificate under this 
nd his certificate, though not indorsed on the record, 
good. Spain v. Caddell, 10 Law J., 313, ex., 9 Dowt. 
'45. 
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By Stat. 4 & 5 W. ft M. c. 23, 8. 10, if infierior tradesmen, 
apprentices, (unless in company with their master, duly qua- 
lified], or other dissolute persons, presume to hunt, hawk, 
fish or fowl, they may be sued for theur wilful trespau in 
coming upon any man's land ; and if found guilty, the pUin- 
tiff shall not only recover his damages, but full costs. See 
Buxton V. Mingay, 2 Wik. 70. If the plaintiff fail in proying 
the defendant to be an inferior tradesman, &c., within the act, 
and the damages be under 40«., he will be entitled to no more 
costs than damages, unless the judge certify. PeUamt v. M 
2 W, Bl, 900. 

Lastly, by stat. 8 & 9 l^iU. 3, c. 11, s. 4, " in all actionsof 
trespass, wherein at the trial of the cause it shall appear, and 
be certified by the judge under his hand upon the back of the 
record, that the trespass of which the defendant ahall be found 
guilty was wilful and malicious, the plaintiff shall recover not 
only his damages, but his full costs." See stat, 3 ft 4 Fid. c. 
24, ante, p. 42. Formerly it was holden that if the trespass 
were committed after notice, the judge was bound to certify 
under this act ; Reynolds ▼. Edwards, 6 T. R, II ; but it is 
now holden to be in all cases in his discretion whether he will 
certify or not. Good v. Wdtkins, 3 East, 495, although it is 
usual to do so, where the trespass is proved to have been com* 
mitted after notice. The certificate in this case may be granted 
out of court, at any time before final judgment. fVoottqf v. 
fVkitby. 2B. &C. 580. 

If defendant have been arrested without probable cause."] By 
stat. 43 G. 3, c. 46, s. 3, in all actions wherein the defendant 
shall be arrested and held to special bail, and wherein the 
plaintiff shall not recover the amount of the sum for which 
the defendant shall have been so arrested and held to special 
bail, such defendant shall be entitled to costs of suit provided 
that it shall be made to appear to the satisfaction of the 
court in which such action is brought, upon motion to be 
made for that purpose, and upon hearing the parties by afli- 
davit, that the plaintiff had not any reasonable or probable 
cause for causing the defendant to be arrested and held to 
special bail in such amount as aforesaid, and provided such 
court by a rule or order shall direct that such costs shall be 
allowed to the defendant : upon such rule being made, the 
plaintiff shall be disabled from taking out execution for the 
sum recovered by him in the action, unless the same exceed, 
and then only in such sum as it shall exceed, the amount of 
the taxed costs of the defendant ; if it be less, the defendant 
shall have execution for the excess of his costs above the sum 
recovered by the plaintiff. 

To entitle a defendant to costs under this statute, where the 
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icaven a less sum than that for which he held the 
to bail, it must appear from the affidavits : 
: the defendant was in fact "arrested and held to 
il," and for what amount. He must be both arrested 
!n to special bail: putting in bail without being 
■rested. Bates v. Pitting, 2 Cr, & M, 374. Robvn" 
veil, 5 Mess. & W. 479. James v. Askew, 8 Ad, & m, 
Reynolds ▼. Matthetca, 7 Dwol, 580, or being dis« 
'ter arrest, in any other way than by putting in bail, 
. Burton, 9 Dowl, 492, and see Edwards y. Jones, 
W, 414, Amor y. Blojleld, I DowL 277, is not suffi- 

: the plaintiff recovered a certain sum only. If this 
e be omitted in the affidavit, the court may refer to 
's notes taken at the trial, to supply the omission. 
oel v. Hunter, 1 Har. & fV. 273. The verdict U 
»nclu8ive that the sum found by it (if any) is the 
nt of the debt due from the defendant to the plain- 
:ourt will not retry the facts of the case upon affi- 
will take them as the jury have found them. Twiss 
4 DowL 107, 1 Har. & fV. 21 A, n. The court have 
refused to attend to affidavits tending to show that 
:t was erroneous. Id. So. where the plaintiff by 
fit denied an agreement which had been proved at 
ind swore that the whole sum claimed was justly due 
le court disregarded the affidavit, and acted upon the 
;iven at the trial. GlenviUe v. Hutchins, 1 B. & C. 
it was holden to be no answer to an application of 
(although probably a ground for a new trial) that 
jfTs demand had been reduced at the trial by the 
nony of a witness, who was in fact a partner of the 
, although she swore she was only his servant. 
Gardiner, 5 Nev. & M. 424. But where a witness at 
proved a payment of 24/. by the plaintiff for the 
, and which formed part of the sum for which the 
had been holden to bail ; but the jury disbelieving 
a verdict for the residue of the demand only : upon 
tion on this statute, to tax the defendant his costs, 
held, that under the circumstances it did not appear 
I was such an absence of reasonable and probable 
7ould warrant them in granting the rule. Smith v. 
Dowl. 733. The affidavit must show also that the 
-ecovered, in the legal sense of that term ; if upon a 
se between the parties, the plaintiff take a smaller 
that for which he held the defendant to bail, it 
come within the meaning of the act. Linthwaite v. 
I Smith, 667. So if the defendant pay money into 
the plaintiff take it out, and proceed no further in 
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the action : this is no ground for an application upon this 
« statute, however disproportionate the sum paid is and tbit 
sworn to may be ; for the sum is not recovered within the 
meaning of the statute. Rouveroy v. AUfsoH, 13 Bait, 90. 
Biitler y. Brown, I Brod. & B. 66. Porter ▼. PitttnoHy 2 Z>. & 
R. 2^6. Davey ▼. Renton, 2 B. & C. 7 1 1. Rowe y. iUodsi, 2 
Cr. & M. 379. And the same, where the payment into court 
is pleaded, and the plainti£f takes the money out and proceeii 
to tax his costs; the new rule, requiring it to be pteidel, 
making no difference. Brookes v. Rigby, 4 Nev. k M. 3. So, 
for the same reason, if the cause be referred to an arbitrstor, 
and he award a less sum to the plaintiff than that for which he 
has holden the defendant to bidl, it is not a case witfam the 
statute. Holder v. Raith, 4 Nev. Ss, M. 466, 1 Har, & ^. 8- 
Payne v. Atttm, 1 Brod, & B, 278. Keene v. DeeUe^ 3 £. k 
C. 491. Sherwood y. Taylor, 6 Bing. 280, unless the cause be 
referred at nisi priUs, and a verdict taken subject to the awud, 
Turner v. Prince, 5 Bing, 191, and see SUversides v. Bewkjf, 1 
Moore, 92, or the cause and all matters in dififerenct be so 
referred, and the award adjudicate on the matter of the action 
distinctly from the others ; Jones v. Jehu, 5 Dowl, 130, 2 Hwr. 
& ff'Vil9; «nd even in^hat case the court- will not entettaia- 
the motion, if by the terms of the reference the costs were to 
abide the event. Thomson v. Atkinson, 6 B, S^ C, 193. 
Where a verdict was taken, and the cause referred at «m 
prius, and by the order the same power was given to the arbi- 
trator that the court possessed with respect to the defendant's 
costs; the defendant had been holden to bail for 109/., and 
the arbitrator awarded 50/., but made no order as to the de- 
fiendant's costs under this statute : upon an application to the 
court to tax the defendant's costs, on the ground of his having 
been holden to bail for 109/., without reasonable or probable 
cause, Williams, J., said, that as the arbitrator, who had heard all 
the evidence, had declined to make the order, he could not inter* 
fere. Greenwood v. Johnson, 3 Dowl. 606, 1 Har. & W. 184. 

3. That the plaintiff had not any " reasonable or probable 
cause" for holding the defendant to bail for such an amoxint. 
It is not necessary to show malice. Donlan v. Brett, 10 B. 
& C. 117. Erie v. Wynne, 1 Cr. & M. 532. And on the 
other hand it is not sufilcient to show that the plaintiff has 
recovered a less sum ; Roper v. Shevely, 2 Dow/. 14 ; althoogb 
if the difference be very great, (as for instance, where the 
arrest was for 33/., and the plaintiff recovered only 3/. 9s.), 
and be not exjdained by the affidavits on the part of the plain- 
tiff, that circumstance alone may satisfy the court that there 
vras no reasonable or probable cause for the arrest ; Summers v. 
Grosvenor, 3 Cr. & Af . 34 1 . Nicholas v . Hayter, 4 Nev. & M. 882, 
oTsd see HaU v. Forget, 1 Dowl, 696 ; and in proportion as the 
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»Dce is smaller, the evidence of want of reasonable and 
ble cause must be more cogent and satisfwtory. See 
Y. Barker, 1 Har, & W. 208. Pmcher ▼. Broum, 3 Mwyre, 

If the difference arise from the plaintiff holding the de- 
it to bail for the amount of items in his account, of 
. he knew he had no evidence, the court will grant the 
lant his costs. OrijgMhi v. Pointon, 2 Nev, ft 3f. 675. 
Utr. Hayter, tupra. Lewis v. Ashton, I Meet. & JV. 498. 
WM V. WkUehead, 6 Dowl, 292. 

ere the plaintiff held the defendant to bail for a sum for 
and lodging, calculated after the rate of 21. a week, and 
i trial it was proved that the defendant had expressly 
I to charge at the rate of W. a week only, and a verdict 
iven accordingly: the court granted the defendant his 
mder this statute, although the plaintiff in his affidavit 
that he never made any such agreement as that proved 
trial. GlenviUev. Hutchins, 1 B. & C. 91. See Anon. 
'4k, 261. So where the plaintiff sold goods to the 
liBt, to be paid for, half in ready money, and the other 
y a bill at three months ; and the defendant having 
d to pay the half in ready money, the plaintiff arrested 
r the whole : the court held that he had no reasonable 
bable cause for doing so, and that the defendant there- 
as entitled to his costs. Day v. Pickton, 10 B. & C. 120. 
i the plaintiff agreed with the defendant to do the iron 
of four houses at certain prices, and the amount was 
3 him ; he afterwards agreed to do the iron work of two 
houses at the same prices, and subsequently made the 
rork for two others without any express agreement upon 
ilgect, but for the last four houses it was doubtful 
er he was to be paid by the defendant or one J. P. ; he 
n his account to J. P., amounting to 44/., according to 
Sreed prices, and because J. P., did not pay him, he 
id the defendant, not merely for the amount according 
! agreed prices, but for 65/., the amount according to 
re and value, and at the trial be obtained'a verdict for 
/. only : the court held that he had no reasonable or 
>le cause for holding the defendant to bail for the 65/., 
lat the defendant therefore was entitled to his costs. 
v. MUnei, 1 Sing. N. C. 738, 1 Hodff. 118. So, where 
were sold and delivered by the plaintiff to the defend- 
it the defendant objected to them on the ground of their 

badly manufactured, and the plaintiff agreed to take 
back, and they were sent back accordingly ; the plaintiff 
er again sent them to the defendant, and then arrested 
nr the amount : the plaintiff having recovered less than 
im for which he held the defendant to bail, the court 
tie defendant to be entitled to his costs. Linley v. Bates, 

753. See also Russell v. Atkinson, 2 Nev. & M. 667. 
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Where the plaintiff bought a hone from the defendant £or 
90/., warranted sound, for which he gave his own hoiKi 
valued at 60/., and 30/. in money; the horse purchased 
turned out to be unsound, and the plaintiff offered to return 
him, but the defendant refused to take him back, and tlie 
horse was accordingly sent to a livery stable to be kept for 
the defendant ; the plaintiff then brought an action on the 
warranty against the defendant, and held him to bail for the 
90/., but at the trial recovered 48/. only : the court hdd tint 
the plaintiff had no right to treat the contract as resdnded, 
and arrest the defendant for the whole of the 90/., and that 
the defendant therefore was entitled to his costs under thU 
statute. Gompertz v. Denton, 1 DowL 623. Where ftc 
plaintiff caused the defendant to be arrested for a debt^ with 
respect to the greater part of which he knew he had been 
discharged under the insolvent act, and at the trial the plain- 
tiff recovered for the residue only : the court held the defSen- 
dant to be entitled to his costs under this statute. Ld, HtM- 
tingtower v. Heeley, 1 D. & R. 369. If the plaintiff and 
defendant have cross demands upon each other, and the 
plaintiff, instead of holding the defendant to bail for the 
balance merely, hold bim to bail for the whole amount of the 
debtor side of his account, and recover for the balance only : 
the court will grant the defendant his costs under the statute. 
Drone/ield v. Archer, 5 B. 8c A, bid, Sims v. Jaquest, 2 Ikwl. 
800, and see Austin v. Debnam, 3 B. & C. 139. And where a 
plaintiff thus held a defendant to bail for 105/., the whole 
amount of the debtor side of his account when he knew that 
he was indebted to the defendant in one sum of 39/., and 
others of which he did not know the amount, and he reco- 
vered but 17/.: it was holden to be no answer to an appli- 
cation for costs under this statute, to say, that the defenttant 
refused to make out and deliver his account when required to 
do so. Ashttn v. Naull, 2 Dowl. 727. So where the plain- 
tiff caused the defendant to be arrested for 1,123/., when he 
had the means of knowing that only 715/. was due to him, 
the court held the defendant to be entitled to his costs. 
Foster v. Weston, 6 Bing, 527. Where the arrest was for 68/., 
as the balance of a long account between the parties, and 
only 23/. recovered, and it appeared upon an investigation of 
the plaintiff's accounts before an arbitrator that they were 
kept most inaccurately, forty or fifty items in them being 
found to be wrong, and sums charged for disbursements which 
had never been made : the court awarded the defendant his 
costs under this statute, although it appeared that the defend- 
ant, before action brought, but at a time when he was not 
apprised of the inaccuracies in the account, offered to accept 
a bill for the alleged balance of 68/. Hall v. Forget, I DowL 
696. So where the arrest was for 86/., and the sum recovered 



15/. only, and it appeared that the only cause of action was 

for unliquidated damages, for which the plaintiff should not 

bave holden the defendant to bail at all : the court granted 

the defendant his costs. Beare v. Pinkus, 4 Nev. & Ai. 846. 

So where the plaintiff sent in his bill to the defendant, a lady, 

amounting to 18/., and not being paid, sent in another with 

an additional item of 21. for a pair of 8ta3r8 furnished by him, 

bot which at the trial were proved to have been previously 

retamed, as not fitting the defendant; he then had the 

defendant arrested for the 20/., and accompanied the officer 

who made the arrest ; but at the trial, he had a verdict for the 

18/. only : upon an application by the defendant for costs, 

the court granted them, saying that there was no reasonable 

or probable cause for the arrest as far as respected the 2/., 

and without that the defendant could not have been arretted. 

StOton V. Burgess, 4 DowU 376. So where the defendant, an 

infant, being arrested for 20/. 2s. \d., pleaded his infancy, to 

which the defendant replied that the goods were necessaries ; 

at the trial the plaintiff succeeded upon his replication, but 

was able to prove the delivery of goods to the amount of 

10/. only, and he had a verdict for that amount : upon an 

application by the defendant for costs, the court granted them, 

although the plaintiff swore to the delivery of the whole of 

the goods ; but the court would look only to the verdict upon 

that subject ; and they added, " it is well that parties should 

know, when a debt amounts just to 20/., the risk they run in 

making an arrest." Ballantinev. Taylor, 1 Nev. & P. 219. 

Where the defendant was arrested for 28/. for beer, and at the 

trial it appeared that he lodged at the house of the plaintiff, 

who kept a beershop, that he was almost constantly drunk, 

that whilst drunk he was still furnished with beer by the 

plaintiff, both for himself, and for any other .persons whom 

he chose to treat with it, upon one occasion to the extent of 

thirty-six quarts in the day : and upon the judge telling the 

jury that it was improper to supply the defendant with beer 

whilst in a state of intoxication, the jury gave the plaintiff a 

verdict for 5/. only : this was holden to be a case within the 

statute, and the court granted the defendant his costs. Erie 

V. Wynne, 2 Dowl, 23. Where an attorney held his client to 

bail for 500/., the amount of his bill delivered, but which, on 

being referred for taxation, was taxed at 299/. : upon an 

application by the defendant for his costs under this statute, 

the court referred it to the master to say whether the phiin* 

tiff had any reasonable and probable cause for holding the 

defendant to bail for 500/., and upon the master reporting in 

the negative, the court granted the defendant his costs. 

Robinson v. Elsam, 5 B. & A. 661, Also, if executors hold to 

bail without reasonable or probable cause, they are liable to 

pay costs under this statute, in the same manivet a% oXVv^i 

▼OL. II. d 
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persons ; for they would be liable to air action, and tiiis is an 
analogous remedy; TrMey v. Reid, 5 B. & ^. 515; but the 
court will require a strong case to be made out, to induce 
them to grant a rule under this statute against an ezecator. 
See Foulkes v. Neighbour, I Marsh, 21. 

But where the difiference between the sum* for which the 
defendant was holden to bail and the sum- reooroed; con- 
sisted of an item, for which it might reasonably be doubted 
whether in law the plaintiff was not entitled to recovo' : tiie 
court held it not to be a case in which the defendant oug^t 
to have his co8ts= under this statute. Stovin v. Tayhr, 1 Nm, 
& M. 250, 1 DcwL 697, n. See James v. Praneis, 5 Pries, L 
And where a woman, being arrested for 500^., pleaded her 
coverture, and the plaintiff recovered only 381., bong the 
amount of money which he had lent to her after the dei^ of 
her husband ; she then applied for costs, but showed no ftetB 
from which it could be implied that the d^iendant knew ba 
to be married whilst she was incurring the residue of Hie 
debt, and on the other hand the plaintiff swore most posi- 
tively that he was not aware of the defendant's being a 
married woman : the court held the defiendant not. to be 
entitled to her costs. Spomer v. Banks, 7 Bing. 772. 1 Demi. 
232. So where the difference arose from the different testi- 
mony given by the witnesses for the plaintiff and for the 
defendant, as to the price of the goods for the value of which 
the action was brought, the jury taking a mean of their 
estimates, and finding their verdict accordingly: the court 
refused to grant the defendant his costs. ShaSftoeU v. Barlow, 
1 Gate, 107, 3 Dowl. 709. And see Mantell v. Southall, 2 Bing. 
N, C. 74. So, where the arrest was in an action for the 
amount of some chests of tea, and the difference arose from 
the plaintiff making an allowance for one of the chests, which 
was found to be damaged, and the jury finding their verdict 
for the other chests only, upon an understanding that the da- 
maged chest should be returned to the plaintiff: the court 
held the defendant not to be entitled to his costs. Clare v. 
Cooke, 4 Bing. N. C. 269. So, where the plamtiff, an archi- 
tect and surveyor, brought his action for a per centage on the 
alleged cost of a building, but received a less sum than that 
for which he had holden the defendant to bail, owing to a dif* 
ference between the testimony of the witnesses on both sides, 
the one set swearing that the building must have cost 5,000/.» 
the other that it was worth only between 2,000/. and 3,000/.* 
and the defendant, upon the motion, not swearing -to what it 
actually cost : the court refused him the costs, as it was for 
him to make out the want of probable cause. Day v. Clarke, 
5 Bing. N. C. l\7. So where the affidavit \n'a8 for 271., the 
writ by mistake for 37/., but- the claim of debt indorsed on the 
back of it was for 27/» only, and the officer was apprised of 



Costs. 51 

the mistake, and desired to arrest for 27/. only; at the trial 
flie plaintiff prove^ a debt to the amount of 28/., hut owing to 
the omission of a count in his declaration applicable to a part 
of his demand amounting to 8/., he obtained a verdict for 20/. 
only: the court refused to grant the defendant his costs 
under this statute, holding that this was an arrest for 27/. only, 
and that the plaintiff had reasonable and probable cause 
fat holding to bail to that amount. Preedy v. M'Rtrtane, 

1 Or. M, & R, 819. So where the defendant was arrested for 
lOb/., and the arbitrator to whom the cause was referred 
awarded the plaintiff 39/. only ; yet as it appeared that the 
accounts were very complicated, the court refused to give the 
defendant his costs. Turner v. Prince, 5 Bing, 191. And tee 
Sherwood v. Taylor, 6 Bing, 280. So where the plaintiff held 
flie defendant to bail for 48/., and recovered 44/., the difference 
being the amount of a tea urn, which was proved to have been 
returned; but it also appeared that the plaintiff was not 
airare of its being returned, nor did the defendant apprise 
lum of it until be proved it at the trial : the court under these 
dfcumstances refused the defendant his costs. Roper v. 
Sheasby et a/., 1 Cr, & M. 496, S, C. nom. Roper v. Sheveley, 

2 DowL 14. So where the arrest was for 28/., and the 
defimdant having pleaded the statute of limitations as to 11/., 
the plaintiff recovered only 17/. ; but it appearing also that the 
defendant had orally promised the plaintiff to pay the 11/. 
several times shortly before the action, the court refused him 
tht costs. White y. Prickett, 4 Bing. N. C, 237. 

4. As to the motion : it can be made only in the court in 
idiich the action was commenced. And therefore where a 
cause in the palace court was removed into one of the courts 
at Westminster, and tried there, the latter court refused to 
entertain an application for costs under this statute. Cos- 
teUo V. Corlett, 4 Bing. 474. Handley v. Levy, 8 fi. 8t C. 637. 
James Y. Dawson, 1 Dowl. 341. Connell v. Watson, 2 Dowl, 
139. llie motion also must be made before final judgment 
rigned and costs taxed, otherwise it will be too late. Rennie y. 
Torston, 8 Dowl. 326. 

If the defendant might be sued in a court qf requests, S^c,'] 
It is unnecessary to give here a list of the different local 
acts of parliament, by which courts of request, courts of 
conscience, &c., throughout the country are established or 
regulated ; there are but few attornies, residing within the 
jurisdiction of such a court, or in its neighbourhood, that are 
not provided with a copy of the act relating to it. It may 
be desirable however to make a few observations upon these 
acts generally, in order to draw the attention of attornies to 
the subject ; as it is often of great importance that an attor- 
d2 
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ney, before he commences an action, or before he shapes his 
defence to it, should ascertain correctly whether the cause d 
action is such as may be sued for in any court of this descrip- 
tion. 

These acts are usually confined to cases of debt, for whid 
an action of debt on simple contract or indebitatus assumpsit 
would lie, if sued for in the courts at Westminster : 9ee Scmbji 
V. Miller, 5 East, 194 : the jurisdiction of courts of request 
seldom, if ever, extend fo suits for the breach of special 
agreements, not being for the payment of money, see Jonas v. 
Greening, 5 T, R. 529. MawjieUL v. Breary, 3 Neo. & Af. 471. 
WUtam y. Urry, 2 Dowl. 543, and never to actions of tres- 
pass, or on the case for torts. See Lawson v. Moggiidge, I 
Taunt. 396. Post v. Coare, 2 B. & P. 588. Some prohibit 
suits for the balance of an account, where the account itself 
originally exceeded the sum to which the jurisdiction is 
limited ; see Harsant v. Larkin, 3 Brad, & J3. 257. Moreott 
v. Hicks, 4 Nev, & Jf. 563, 1 Har, & ^. 87 ; others do 
not. See Walker y. Watson, ^ Bing, AlA. Fominy.Osw^ 
1 M. & S. 593. Some prohibit all suits for rents ; and this 
has been holden to extend to suits for use and occupation, see 
Wooley V. Chutman, Doug, 232. 244. Kidd v. Mason, 3 Dowl, 
96. Holden y, Newman, 13 East, 161, and even to a suit 
against a receiver who had received rent ; Drew y, Fletcher, 
1 J3. & C. 283 ; others do not. See Axon v. DaUimore, 3 P. 
& 12. 51. Some require that the cause of action should arise 
within the jurisdiction ; R, v. Danser, 6 T, R. 242. BaHey v. 
Chitty, 5 Dowl, 307 ; others do not. BaUdon y. Fitter, 3 B. 
& A, 210. Oakes v. Albin, M'Clel, 582. But none of them 
extend to contracts made at sea. See M*CoUam y, Carr, 1 B. 
& P. 223. 

The sum is always specifically limited, within which parties 
may sue in the court of requests : often 40^. in analogy to the 
jurisdiction of the county court ; sometimes 51,, and in some 
instances even 10/. And where, instead of suing in the 
court of requests, the plaintiff brings an action in one of the 
courts at Westminster, and recovers, the verdict vnll be 
deemed conclusive as to the amount of the debt due from the 
defendant to the plaintiff at the commencement of the action ; 
Drew V. Coles, 2 Cromp, & /. 505. Chadwick v. BumUng, 5 
B. & C. 532. Younger v. Wilsby, 6 Taunt, 462. Cross v. Col- 
lins, 5 Bing, N, C, 194; even where the plaintiff was not 
able to establish the whole of his claim, by reason of the ab- 
sence of a witness, and he therefore had a verdict for less 
than the amount, the case was holden to be within a court 
of requests act. Moore v. Jones, 2 Dowl. 58. This, however, 
must not be deemed to extend to cases, where the origmal 
debt is reduced within the limited sum by a set off, Qob^ ▼. 
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Birt, 2 Chit. 394. Jerikifmn v. N&rton, 5 Dowl, 74. JTCo/- 
tern V. Can, 1 B. & P. 223. Porf*r v. PhUpoi, 14 £fl#/, 344, 
or where there is a plea of tender, fVaittell t. Atkifuon, 3 Bing. 
289. Dotvnes v. Roy, 1 Hor. & fT. 649, or of money paid into 
court. Miller v. fPUItafHf, 5 fsp. 19. See Turner v. Ba/nori, 

5 DowL 1 70, and the plaintiff has a verdict for a small sum be- 
yond the money tendered or paid in. So, when the defendant 
pays money into court, and the plaintiff accepts it in satisfac- 
tion, it is not deemed to be within these acts. Tarrant v. 
Morgan, 2 Cr. Af. & R, 252. Jordan v. Berwick, 9 Meet, k 
W.3, See Thompson v. GUI, 6 Dowl. 155. But it is other- 
wise, if the amount be reduced by a payment on account be- 
fore action brought. Nightingale v. Barnard, 4 JStfi^. 169. 
Chadwick v. Bunning, 5 B. & C. 532. Clarke ▼. Askew, 6 East, 
28. Home v. Hughes, 8 East, 317, or, it seems, by a plea of 
the statute of limitations. Shaddick v. Bennett, 4 B. & C. 
769. Bailey v. Ckitty, 2 Mees. & W, 28. 

The statutes upon this subject, vary very much as to the 
required residence of the parties within the jurisdiction of the 
court of requests: some require actual residence; others 
merely that the party shall seek his livelihood or have his 
place of business within it; some require only the defendant 
to reside within the jurisdiction ; see Baildon v. Fitter, 3 B. 
ft A^ 210. Lees v. Rogers, 4 Taunt. 150. Oraham v. Broume, 

1 Dowl, 309; others require both plaintiff and defendant. 
Brooks V. Moravia, 2 H. Bl, 220. DUlamorey. Capon, I Bing. 
388. \Busby v. Fearon, 8 T, R. 235. And it will be no 
answer to an objection, for suing in a superior court instead 
of a court of requests, to say that the plaintiff was not aware 
of the defendant's residing within its jurisdiction. Crowder 
T. Bell, 2 Dowl. 508. Attomies, unless specifically named in 
these acts, are not deemed to be within them, either as 
plaintiffs, Hessey v. Jordan, Doug, 382, cit. Johnson v. Bray, 

2 Brod. & B. 698. Board v. Parker, 7 East, 46, (although 
they now sue as common persons, provided they sue in the 
court of which they are attomies, Wright v. Skinner, 1 Mees, 

6 W, 144,) or defendants ; Wiltshire v. Lloyd, Doug, 366, 
381. Hoddingv, Warrand, 7 East, 50; barristers are. Wet- 
tenhatt v. Wakefield, 2 Dowl. 759. Assignees of bankrupts are 
within them, unless expressly excepted. Keay v. Rigg, I B. 
kP, 11. Ward v. Abrahams, I B. k A. 367. So are execu- 
tors and administrators, when plaintifliB ; Wace v. Wyburd, 
Doug. 234, 246 ; but not when defendants, unless expressly 
named in the act. Ailway v. Burrows, Doug. 250, 263. 

If a plaintiff sue in one of the courts at Westminster, for a 
cause of action cognizable by one of those courts of request, 
the statute regulating the latter court sometimes exempts the 
defendant from costs in the court above, often obliges the 
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plaintiff to pay costs, and sometunet double and ensa ticUi^ 
ooafcs. This may in some caaea be after judgment by deiauk^ 
me JHmtUr v. Day, 8 Eagt, 239 ; In others, Bot ontoaa tkef^ 
htije been tLtxiiJi: Harris Y, Lloydt AM. at 8, 111. Jackmm> 
▼. C^her, 5 Mee*. & fV, 147 : sometiBaea wfaerea canae is re* 
ferred to artntntioi^ and award made, JDoy ▼. Meanu^Z €fttC 
156, sometimes not : according to the warding of «ac^ paitk 
cular statute. But it makes no diflEerenoe whettier the cmtt 
be tried before a judge of the superior courts^ or faefisreliie 
judge of any inferior court or undersheriff by virtue of a wit 
of trial. Bondw. BaUey, 3 DowL 808, 1 €kUe„U2. Skmow, 
Oates, 4 DowL 720. Turner i. Barnard, 5 DomL 170. Cntd 
Y. Harris, I Ear, at fV. 651. Fgrbes y. Smamotu^d Jiawl.Bt 

As to the mode of making the objection, it wijii dependofHR 
the manner in which the act regulating the court oif nquerta 
ia worded. If the act contain prohilHtory words, " tibAt an 
action for any debt not amounting to [40c.] and xecoyeiaUe 
by this act shall be brought against any peaon lesJifiDg 
within the jurisdiction," &c.« or the like, it ia in thatoaeA 
defence to the action, Parker v. Elding, 1 £ai^.352, andaM^ 
be pleaded in bar; Ta^ior v. BkUr, 3 T. JR. 452. Chsikew. 
HamUet, 1 Har. & fV, 177. Reynolds v. ToUmmi, 11 La»J.» 
94, qb. ; and if the defendant neglect to plead it, he wiH aat be 
aUowed to enter a suggestion to the like effect, in order tada- 
prive the pbuntiff of costa. Id. and f«a Defnet ▼. StstM, 4 
DosdI. 680. But where the statute does not contain sHohfaa- 
hibitory words, it cannot be pleaded, Barney y. Tukb, 2 H^BL 
350. Sandall v. Bennett, 3 Dawl. 294, but thedefendant aoat 
apply for leave to enter a suggestion to the like effect iq^aa 
the record. Or where the statute merely dqidyca the plaintiff 
of costs, the defendant may perhaps aaove to stay the prooaed- 
ings in the action, on payment of the debt without ffQatB,aftHr 
verdict, or after the execution of a writ of inquiry upon jmUff 
ment by default, (where that is within the statute) see Plemmg 
V. Davies, 5 i>. & 12. 371, but not befiore, Meredith v. Drete^ 1 
Dowl. 2^2. CtUliford v. Dyche, 2 Chit. 395, and not in aaf 
other case. 

The application to enter a suggestion on the rofiL upas 
a court of requests act, must be made before final jadgBEMU; 
Calvert v. Everard, 5 M. it S. 510. Umoist v. Kisig, 2 DmL 
593, and see Watckom v. Cook, 2M.kS. 348, if jud^m^t 
be signed in terra ; and where it was ugned on the last day «f 
the term, the court entertained the application at the bcgi»* 
ning of the foUowii^ term, the ^osts mot being then taie^ 
Oodson V. Uoyd, 4 Dowl. 157. 1 Gale, 244. But where the 
cause was tried in vacation, and the judge made an order iof 
immediate execution, which was accordin^y sued out andes* 
ecuted, lite court held that the defendant might afterwards ia 
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tiie following term, within the time limited for moving for a 

new trial, move for leave to enter such asuggeition on theroU. 

^oddley v. Oliver, I Cr, k M. 219. Heaie v. Brie, 2 Mee$. 8t 

^. 383. Johmon v. Beale, 8 Law J., 255, ex., 5 Meet.tc fV. 

276. The general rule however is, that the defendant must 

m^ promptly. See Hn^petleif v. Laynff, 4 B. & C. 863. 
Care must be taken that the ai&davit bring the defendant 

^within the terma of the act ; see Newton v. Peacock, 1 Dowl, 

^77. 17iit£»n V. King, 2 Dowl, 492. Fmeit v. Oo<i^f-e^, Id, 

567. Burtons, CamjiMl,B,ld,Ab\. Bishopw,Manh,8,Id.l, 

And it must show that he was so at the time of the commenoe- 

neQt of the action. 

The rule is a rule nw, which is afterwards made absolute in 
the uiual way. After the rule absolute has been obtained, you 
may require the plamtiff to produce the roll, for the purpose 
of having the suggestion entered ; if he refuse to do so, the 
court will compel hun. Jones v. Harris, 1 Dowl. 433. 

The following references to cases which have been decided 
upon statutes idatingtto the courts of requests, may be found 
useful >— 

BtHhi Aa!ony. DalUmore, 3D, kR, 51. BaUdon y. PiUer, 
3 B. & A. 210. Hippesley v. Loffng, 4 B. & C. 863. Meredith 
V. Drew, 1 Dowl. 252. Qrdhmn v. Brown, Jd. 309. 

Birmingham : Lees v. Rogers, 4 Taunt. 150. Bemtard v. 
Tamer, 1 Mees. k W. 580, S. C. nam. Turner v. Barnard, 5 
jDoutI. 170. jiUen v. Tamer, 2 Dowl. N. C, 21. Jenks v. 
Taylor, 1 Mees. & JV. 578. 

BlacfcheKth : Moreau v. Bicke, 4 Nev. ft M, 563. 1 Ear. & 
JV. 87. Moore V. Jones, 2 Dowl. 58. Pope et cU, v. Banyard, 
3 AfMf. & FT. 424. Oow v. Collins, 5 B^. N. C. 194. 

Bodfbrd : Drew v. Coles, I Dowl. 580. 

Brixton : HanUey v. Hu/^on, 5 Dowl. 382. 

Deptford : Newton v. Peacock, 1 Dotoi. 677. 

Derby: Mansfield v. Brearey, 3 iV«v. & M. 471. 

Gloucester: Crooii v. Harris, 1 Har. &fK 657. /ocAman 
V. Ctoftur, 5 Mees. & JT. 147, 8 Law J,, 223, e«. 

Halifhx: Walker y, Watson, 4 Btng.^U. 

Isle of Wight : Oakes v. ^I6tn, AfcCitf/. 582. mttam v. 
Urry, 2 I>oto/. 543. 

LoDdon : Younger v. Wil^, 6 7Vi«fU. 452. Jordan v. 
jffnms^, 5 M. & 5. 196. Hohm v. Hughes, 8 £ai^ 317. 
Dunster v. Pay, 8 £(»/, 239. Board v. Parker, 7 B^f, 46. 
i9an6y v. 3f«l^, 5 East, 194. TWAer v. Crosby, 2 Taunt. 169. 
^ani V. Abrahams, i B. k A. 367. Di^^ v. Rimmer, 1 Btng*. 
100. Drew v. Fletcher, 1 B. & C. 283. Fonitn v. 0«rcW, 1 Af. 
kS. 393. Atodcttoft v. BtfRfitft/, 4 B. & C. 769. WaisteU v. 
^tttMon, 3 Bisig. 289. Br«o^ v. Moravia, 2 H. Bl. 220. 
QeuldY. CelUer, 1 Am/A» 334. Skinner v. Davies, 2 fHauni. 
196. Oroft V. Pi/jROTi, 5 7aiin<. 648. Stephens v. Dervv, VG 
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East, 147. Gray v. Cook, 8 East, 336. JefferiesY. WattsA 
New Rep. 153. Kemsett v. fFe»/, 5 D. 8t 72. 626. /wwiv. 
Oreeninff, 5 r. /i. 629. WIeW v. Brotm, 5 T, R, 535. HoWw 
V. Newman, 13 Efluf, 161. WooUey y, Cloutman, D<mg.2U. 
Foot V. Coar^, 2 B. 8t P. 588. Smith v. Hurrell, 10 B.kC. 
642. i2efPf« V. ^rrcmd, 1 Dwp/. 399. Double y, Gibbs, 1 Cr. 
& Af. 246. Po«ton v. Matsaer, 2 /d. 683. Rice v. I^A, 2 
Doic/. 105. Crowder v. Bc«, /d. 508. (VettenhaU y. Wake- 
field, Id. 769. Kidd y. Mojon, 3 Dowl, 85, 96. Bofid Y.BaUen, 
2 Cr. 3f. & R. 246. Gotifon v. L/oyd, 4 Dowl. 167. There has 
recently been an act of parliament passed (6 & 6 W.4, c.44), 
regulating the court of requests for I^ndon, \rhich extends its 
jurisdiction to debts of 10/., but omits altogetlier that daase 
which in the previous act deprived plaintiffs of their costs if 
they sued in the superior courts. See Bliss v. Johnson, 1 Hof' 
& fV. 648. 

Middlesex : Fitzpatrick v. Pickering, 2 Wils. 68. Hutsey^- 
Jordan, 1 Doug. 382 n. McCollam v. Carr, 1 B. &P. ^ 
AUway v. Burrows, 1 Doug. 263. Wace v. Wyburd, 1 Dw^' 
234, 246. Wiltshire v. L%(i, 1 Doug. 366, 381. Homft. 
Lloyd, 4 Af. & £f. 171. Chadwick v. Bunnin^, 5 B. & C. 532. 
Nightingale v. Barnard, 4 Bmg-. 1 69. /one* v. Harris, 1 Potf^ 
374. F(w«e/^ v. Godfrey, 2 Dowl. 687. C/ntwn v. iTiwg^, W. 593 
Sandall v. Bennett, 3 Dou?/. 294. /enAtmon v. Morton, 1 Mew. 
& ^. 300. Bailey v. CMlft^, 2 Mee«. & TV. 28. Dot^fMS v. 
Ray, 1 Har. & fT. 649. Thorn v. Chinnock, 1 Man. & Gr. 216. 
BwAiop V. Marsh, 9 Law /., 98, cp. 

Newcastle-upon-Tyne : Bursby v. Fearon, 8 T. /?. 235. 

Rochester: Harsant v. Larkin, 3 Brod. & B. 257. 

Sheffield : R. v. Danger, 6 T. R. 242. 

Southwark : Dillamore v. Capon, 1 Btng". 388. Spencer v. 
Holloway, 15 Ea«/, 647. Lat£>*on v. Moggndge, 1 TVittnf. 396. 
Barney v. rw66, 2 H. B/. 360. Scott v. Bye, 2 Btng". 344. 
Clarke v. J«/(e2<7, 8 East, 28. Claridge v. <Smi^A, 4 Dotr/. 583. 

Surrey : Keay v. Btg'g', 1 B. & P. 11. 

Tower Hamlets : Per Cur. in Woolley v. Cloutman, Doug. 
233, 234. Defries v. SneW, 4 Dom?/. 680. Green v. Bolton, 4 
Bing^. iV. C. 308. Elsley v. -ffirfey, 1 Dowl. N. C. 946. 

Westminster : Taylor v. Btoir, 3 T. R. 452. Ctorft v. Ham' 
let, 1 Har. & JT. 177. Burroughs v. Hodgson, 8 Law /., 
113, 96. 



2. Upon a verdict for defendant. . 

A defendant is entitled to costs, in all cases where the plain- 
tiff, if he recovered, would be entitled to them. 4 Jac. 1, <r. 3, 
23 H. 8, c. 15, «. 1. Greetham v. The Hund. of Theale, 3 Burr. 
1723. So in actions on penal statutes, by common informers, 
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dant, if he have a verdict, will be entitled to cottt ; 
. 53 ; although the plaintiff would not have been 
3 costs had he recovered. Wilkinwn v. Allot, Cottp, 

ly, and even after the statute of James above men- 
one of several defendants obtained a verdict, he was 
id to costs, if the plaintiff had a verdict against the 
^ Ingle V. fVordtworih, 3 Burr. 1284. This was in 
-ee remedied in trespass, assault, fake imprisonment, 
sent, by stat. 8 & 9 W. 3, c. 11 ; but even in cases 
it statute, according to the practice of the court of 
nch, if the defendants pleaded jointly, the costs of 
acquitted would be taxed at 40». only. Hughes v. 
M. at S. 172. But now, by stat. 3 & 4 W. 4, c. 42, 
here several persons shall bie made defendants in any 
ction, and any one or more of them, upon the trial 
rtion, shall have a verdict pass for him or them, every 
)n shall have judgment for and recover his reasonable 
iss the judge, before whom such cause shall be tried, 
fy upon the record, under his hand, that there was 
)le cause for making such person a defendant in such 
As to what shall be reasonable cause, see Pumeaux 
by, 4 Camp. 136. Aaron v. Alexander, 3 Camp, 35, 
ded upon stat. 8 & 9 W. 3, c. 11, above mentioned, 
the present action was substituted ; and see Hum- 
Wodehouse, 1 Bing, N. C. 506. Upon the present 
: has been ruled that in cases within it, where the 
s defend jointly, the one acquitted shall be entitled 
f to 40s. as formerly upon the statute of WiUiam, as 
itioned, (and which the judges think unjust), but to 
part of the joint costs ; as for instance, if there be 
ndants, and two of tliem obtain a verdict, they shall 
1 to two-thirds ; Qr\JB^th v. Jones, 2 Cr, M, & R, 333. 
. Kynaston, 2 7Vr. 757. Bartholomew v. Stevens et 
9. & W. 386. Qambrdl v. Earl of Falmouth, 5 Ad, & 
Norman v. Climenson, 1 Dotrl. N. C. 718. Starling 
et al., 2 Cr. M. & R. 445 ; and if the third defend- 
he issue on one count found for him, and that on 
>und against him, he will be entitled to have the 
he issue found for him, deducted from the plain- 
s. Starling v. Cozens^ supra, Oambrell v. Earl of 
supra. If the defendants plead separately, and their 
>e conducted bond fide by separate attomies, they may 
make out separate bills of costs ; but if, although 
f separate, the defence really be joint, the court will 
them to do so ; and if there be a doubt upon the 
le court will refer it to the master, to ascertain the 
to tax accordingly. Nmnif v. Kenrick et al., 2 Dowl. 
en where they are bond fide separate defences, \i th.% 
. d3 
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verdict be genenl, the costs of all tbe dcfeodaats must betased 
at the same time. SmUh v. CampbeU, 6 INm^. 617. 



3. Where th«re €ure seoeral iaues, 

Sereral issues arise, either from there being sevenU ooonl^ 
in the declaratiun, or from there being several pleu. Wher^ 
the defendant obtains a verdict upon the issue joined on ta^ 
of several pleas, if that plea be a defence to the whole uUkfOw 
the defendant will be entitled to the postea, and the genenl 
costs of the cause ; Fnmkum v. 14. Ftilmouth, 4 DmL 6$« 
Edward* v. Bethel. 1 B. & ^. 254. Staiey v. Long*, 3 Bm^* 
N» C. 781. MuUifu v. Scoii, 5 Id, 423 ; and this even in lit 
action for the infringement of a patent, notwithstaikUnf ftsfc* 
5 & 6 W. 4, c. 83, s. 5. Loiche v. Hagu^ 7 Dawi, 49& So, 
where the plaintiff had a verdict for 73i. on the genenl isso^ 
and the defendant had a verdict on issues joined on tiiree spe- 
cial pleas, which covered sums amounting together to 111,-, the 
court held the defendant to be entitled to the postea,- Mid 
to the general costs of the cause. Probert v. PhiU^ «t oL, 
2 Meet, & W. 40. So, where the defendant pleaded a Tight of 
way to bring water and goods from a river, and the jury Ibund 
for the defendant as to the right to bring water, but for <he 
plaintiff as to the alleged right to bring goods : the comt iMSid 
that the defendant had substantially succeeded, and was entitled 
to the general costs of the cause. Knight v. Woare, 3 Bmg. 
N. C. 534. And see AUenby v. Proudlock, 5 Nev. & M. 636. 
In all other cases the plaintiff will be entitled to them. See 
FUher v. Aide^ 3 Mees. & fV. 486. It still, however, remains to 
be considered who are entitled to the costs of the respective 
issues ; and upon this subject, whatever might have been the 
complexity and difficulty formerly, th&ee are at present two 
of the new rules, which render the matter pAaia and inteffi- 
gible. 

By R. G. H. 2 W. 4, s. 74, " no costs sbaU be allowed «m 
taxation to a i^aintiff, upon any counts or issues upon which 
he has not succeeded ; and the costs of aU issues found for a 
defendant, shall be deducted from the plauktiff's costs." The 
meaning of the latter part of this ri^ is, that the t^^A^uUmi^ 
shidl be allowed the costs of all issues found for htm ; for it 
may happen that the defendant's costs may be very consiiar- 
able, and the plaintiff's costs, by reason of a eortificate ^**tti1fipg 
him to no more costs than damages, or the like, may be veiy 
trifling, so that the costs of the defendant could not be d^ 
ducted from them ; Milner v. Graham, 2 Dowl, 422 ; and the 
defendant in that case may have his judgment and executipsi 
fbr the amoimt of them. Tarigg v. Potts, 4 Dewl, 266. And 
the costs allowed in such a case to the defendant, even where 
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he is not entitled to the general costs of the cause, are not 
merely the costs of the pleadings, but the costs of witnewes, 
and all other expenses incurred by him in respect of the issues 
in which he has succeeded. Doe v. Webber, 1 Har, & W, 10, 
4 Neo. kM. SSI, and tee Ratdife v. Hall, 1 Gale, 140. E^re 
v> Thorpe, 6 Dowl, 768. fiut the the expenses of witnesses, 
who had been brought to prove any of the issues on which the 
defendant failed, will not be allowied, however necessary they 
might be also to prove the issues on which he succeeded. 
Bkhardt v. Cohen, i Dowl, 538. Lardner v. Dick, 2 Gr. & If . 
369. Orowther v. EltoeU, 4 Meet. & W. 71. See Eadet v. 
^matt, 3 Dowl. 687. And if the jdea upon which he has 
nioceeded^ on being submitted for the opinion of the court 
upon a special case, turn out to be bad, he will not be allowed 
toy costs upon that issue ; Cartwriis^ht v. Cook, 1 Dowl. 529 ; 
if it turn out to be good, he will be allowed not only the costs 
of the issue, but the costs of the special case, &c. Ootbell v. 
Archer, 1 Har. & fV. 559. When: the jury found for the de- 
fendant, upon a plea which was an answer to the whole 
tction, and the judge discharged the jury from giving a verdict 
open other issues in the action, the defendant, although en- 
titled to the general costi of the cause, was hc^dcn to be en- 
titled only to the costs of the issue found for him, and not of 
the others with respect to which the jury had been discharged. 
Valkmce v. Evans, 1 Cr. k M. 856. S. C. nam. Vallance v. 
Adamt, 2 Dowl. 118. On the other hand, although the de- 
fendant be entitled to a portion of the general costs of the 
cause, yet he will be entitled to costs only on the Issues found 
for him ; Mullnu v. Scott, 5 Bing. N. C. 423 ; and the plain- 
tiff to the costs of the issues found for him. Even whete the 
general issue is pleaded, and also special pleas, and the jury 
find for the defendant on the general issue, but for the plain- 
tiff on the special pleas : although the defendant in that case 
is entitled to the general costs of the cause, Empson v. Fairfax, 
8 Ad, & El. 296, yet the plaintiff is entitled to the costs of the 
issues found for him, and not only to the costs of the plead- 
ings but of his witnesses, &c., applicable to those pleas. Hart 
V. Cutbush, 2 Dmol. 456. Spencer v. Hamerton, 6 Nev. Sl M. 
22« 1 Har. & JV. 700. Skinner v. Shoppee et ux., 9 Law J., 
9$, cp,, and tee Wilton v. Tke River Dtm Co., 7 Dowl. 369, 
which were not adduced by him to prove his case under the 
geoeral issue, and to a portion of the briefB and counsels' fees, 
Hazlewood v. Back, 9 Meet. & fV. 1. Where in an action lor 
verbal slander, the jury gave the plaintiff a verdict for bOL on 
the first count, and 100/. on nine other counts ; one of which 
latter counts turning out bad upon error, the plamtiff instead 
of having a wnire de novo, agreed to enter a remittitur as to 
the 100/. : it was holden that by remitting the damages on 
the nine counts, he had waived his right to costs upon t.\x^m. 
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also, although there waa only one of them bad. Dcm v- 
Crease, 2 Dowl. 269. Where there are several counts in the 
declaration, and the general issue only is pleaded, then there 
are as many issues as counts, 'within the meaning of this rule, 
and the defendant is entitled to the costs of such as are found 
for him. Cox v. Thwnpson, 1 Dowl. 572. Knight v. Bmm, 
Id. 730. So in ejectment, if there be two demises in the de- 
claration, and the jury find for the plainti£f on one, and for the 
defendant on the other, the defendant is entitled to his co>^ 
as to so much as is found for him, within the meaning of this 
rule. Doe v. IVebber, 1 Har, & fV. 10, 4 Nev. & M. 381. So 
where there was only one demise, and the action was broiight 
to recover several tenements, the jury having found a verdict 
of guilty as to some of the tenements, and not guilty as to 
another, the court held that the defendant was entitled to his 
costs as to the tenement with respect to which the plaintiff 
had failed. Doe v. Errington, 4 Dowl. 602, 1 Har. & JV. 602. 
So in covenant, if there be several breaches assigned, and 
special pleas pleaded to each, the defendant will be entitled 
to the costs of the issues found for him. Daubvz v. Rickma^, 
4 Dowl. 129, 1 Hodg. 75. So, where in trespass for taking 
goods, the defendant pleaded that they were not the goods of 
the plaintiff, but the goods of a bankrupt, and justified takiDg 
them under a warrant from the commissioners ; the jury found 
a verdict for the plaintiff as to one parcel of the goods, and 
for the defendant as to another : the court held the plea to be 
divisible, and that the verdict should be entered distributively 
for the respective parties, so as to entitle each to the costs of 
what was found for him. Routledge v. Abbott et al., 8 Ai^ & 
El. 592, and see Williams et al. v. Great Western Railioay Co-> 
8 Mees. & W. 856. Phytian v. Hliite et al., I Mees. & fV. 216. 
See also Delisser v. Toivne, 1 Ad. & El. N. C. 333. But where 
in an action against a carrier for negligence in carrying 
fifty casks of tallow and fifty casks of grease, whereby the 
same were broken and damaged, and the jury found for the 
defendant as to all except one cask of grease, and for the 
injury done to that gave 12/. damages : the court held that the 
issue was not distributable, and that the finding was in fact a 
verdict for the plaintiff only, Anderson et al. v. Chapman (H 
al., 5 Mees, & W. 483. So, where in an action on a bill of 
exchange, describing it as a bill for 245/., the defendant 
pleaded that he did not accept, and it appeared that the bill 
was in the figures for 245/., but in the words in the body of 
the bill for 200/. only, and the court, upon a case reserved, 
ordered a verdict for 200/. to be entered for the plaintiflf : the 
court held the plaintiflf to be entitled to all the costs, including 
the costs of the special case, and that they might amend the 
record. Saimderson et al. v. Piper et al., 5 Bing. N. C. 56K 
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recent rule as to pleadings, R. G. H. 4 W. 4, %. 5, 

counts shall not be allowed, unless a distinct subject- 
' complaint is intended to be established in respect of 
»r shall several pleas or avowries or cognizances be 
unless a distinct ground of answer or defence is 
to be established in respect of each." And if more 
count or plea, &c., be used, in apparent violation of 

the opposite party may apply to a judge to have it 
t, and the judge shall order accordingly, " unless he 
itisfied, upon cause shown, that some distinct subject- 
' complaint is bond fide intended to be established in 
f each of such counts, or of some distinct ground of 
r defence in respect of each of such pleas, avowries 
sances; in which case he shall indorse upon the 
( or state in his order, as the case may be, that he is 
ed ; and shall also specify the counts, pleas, avow- 
ignizances mentioned in such application, which shall 
id. Id, », 6. And where at the trial, there is more 

count or plea, and the party fail to make out a d(ft- 
ter of complaint or defence, &c., in respect of each, 
: and judgment shall pass against him upon each 

plea, &c., which he so fails to establish, "and he 
liable to the other party for all the costs occasioned 
:ount, plea, avowry or cognizance, including those of 
nee, as well as those of the pleadings;" and in cases 
le judge shall make an order, or indorsement on the 
», as above mentioned, if the court or judge before 
le trial is had, shall be of opinion that no distinct 
r complaint as to each count, or matter of defence as 
•lea, &c., was intended to be established, and shall so 
ifore final judgment, the party pleading " shall not 
my costs upon the issue or issues upon which he 

arising out of any count, plea, avowry or cognizance, 
lect to which the judge shall so certify." Id, s. 7. ^^e 
Bell, 2 Dowl. 76. Head v. Baldray, 9 Law /., 221, qb. 
pplication for the certificate, in this latter case, 
to the judge who tried the cause. Jackson et al. 
my, 8 Law J,, 29, cp. See Walker v. Shertvin et al., 
r., 33, ex. 

, by Stat. 4 & 5 Anne c. 16, (which first allowed of 
leading), it is provided by sect. 5, that "if any such 
lall, upon a demurrer joined, be judged insufficient, 
dl be given at the discretion of the court ; or if a 
liall be found upon any issue in the ssid cause for 
tiff, costs shall also be given in like manner, unless 
e who tried the said issue shall certify that the de- 
or plaintiff in replevin, had a probable cause to plead 
itter, which upon the said issue shall be found 
lim." And this statute is not altered or affect^^ b^ 
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the rale H. 4, W. 4« above mentioned. B/oiUnstm v. Mum^^t 
8 ^d. & £<. 606. 

obstaiUe veredicto, 

Nul tid record J] Upon maX tiel racosd pleaded, and truJ Iv 
the record, the party in whoae &vour the judgment » pm 
will be entitled to co8t«, in the aame manner as alter vordiit 
If however it be in debt on judgment, the plaintiff* if hehiie 
judgment, shall not be entitted to costs, unless the cooit or a 
judge thereof shall otherwise order. 48 G, Z^ e. 46, «. 4. -Ste 
ante, p. 40. The application for costs in such a case^ iBisade 
by motion to the court for a rule to show cause, or by sunuatfu 
before a judge at chambers, founded upon an affidavit, stating 
some satiaCEUitory reason for bringing an action on the judgmeat; 
and liie rule or summons is afterwards made absolnte or dit* 
charged, in the usual way. 

' Judgment by dtifauli.'] The plaintiff is entitled to his coitB» 
upon a judgment by defisult, in the same manner as vip» 
a verdict, by the stat. of Gloucester. See ante^ p. 31^. And 
in actions ex delicto, such as trespass, case, &c., if one of t^ 
defendants allow judgmeit to go by default, and the other 
plead to issue and have a verdict, the defendant who pleadod 
will be entitled to his costs, as in ordinary cases. Price v. 
Harris et aU, 2 Dou\l, 804, and the plaintiff be entitlod to his 
costs against the party who suffered judgment by de&ult io 
actions ex contractu^ such as assumpsit, covenant, &c., tf oae 
of two defendants allow judgment to go by default and tbe 
other plead non asaumpHt, and obtain a verdict, the latter 
^all be entitled to costs ; Shrubb v. Barrett, 2 H. BL 28; but 
the plaintiff shall have neither damages nor costs against the 
defendant who allowed judgment to go bgr default boBauie 
the verdict shows that he had not a joint caus^ of jaatiipi 
against both defendants. And therefore, where in covenant 
against three, with counts on several deeds, two of the defen- 
dants suffered judgment l^ defoult, and the third pleadedand 
had a verdict on some of the counts : the court held that the 
plaintiff could not retain his judgment as to these latter 
counts against the defendants who idlowed judgment to go ^ 
default. Morgan v. Edwarde, 6 TamU, 398. 

If there be two distinct causes of action in two counts, and 
the defendant allows judgment to go by default as to one^ and 
pleads to the other and has a verdict, he is entitled to judg- 
ment for his costs upon the latter count, although the plain- 
tiff be entitled to judgment nnd his costs upon the other. 
Day V. Hawk^ 3 T, IL 654. Anon. 8 T. R. 467« cit. JRmt 
Le BkmG, I, 
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ere in treiiMiBs the defendant pleads the genend iasue 
special p]ai» and the phuntiff joins issae on the one« 
ses the other, and new assigns: if the defenrtanl: allow 
ent to go by defoult as to the new assignment, and 
caw the goiSEal issue, and the plaintiff after that take 
luse down for trial, and there be a veudict for the defen- 
m the special plea, — the defendant will be entitled to the 
of tiie cause, althon^ the plaintiff have damages 
&d to hun on the new assignment. But if, instead of 
this, the defaadant allow the general Issue to stand, so 
foEce the ptaintiff to try the oanse, tiie plaintiff, if he 
I veidict on the general issue, will be entitled to the 
of the cause. Broadburt y. Shaw, 2 B. & Ad. 940. 

V. The Thames Commissumers, 3 Brod, & B. 117. 
•s V. Gallimore, 5 Bing, 196. Longden y. Bourne, I B. 
ns. Foresier y. Daie, I DowL 412. See Thornton v. 
mson, 13 East, 191. Griffiths v. Dames, 8 T. R, 466. 

the plaintiff in such a case, where the geneial issue 
idrawn, instead of proceeding to trial on the issue on 
lecial plea, enter a nolle prosequi as to so much of his 
Ktion as is covered by it, and execute a writ of inquiry 
lie new assignment, be will be entitled to the costs only 
common inquhry. Ruddock v. SwUth, 1 Dowl, 467. 
i in an- action on the case by a reversioner, the defien- 
tleaded Jiot guilty and a justificatioa ; the plaintiff new- 
ed excess ; and the defendant thereupon withdrew his 
f not guilty, and paid \0s. into court on the new assign- 
which the plaintiff accepted in satisfaction : the court 
tiat the plaintiff was -entitled to the costs of the writ and 
I new assignment only, the defendant to all the other 
prior to the new assignment. Griffiths v. Jones, 1 Mees, 
731, and see Bum v. Bateman et al., 10 Law /., 467, ex, 

pnent non obstante veredicto,'] Where the jury find im- 
\ai. issues for the defendant, and the i^aiatiff has judg- 
non obstante veredicto, neither party is entitled to the 
of these issues : not the phiintill^ for they were found 
t him ; and not the defendant, for ultimately he has not 
ded upon them. Goodbume v. Bowman, 2 DowL 206, 
€Kirkv..NoweU,lT.R,2B0. Da Costa v, Clarke, 2 B, 
116, 



5. Upon demurrer, arrest of Judgment, error. 

mm-er.] By stat. 3 & 4 W. 4, c. 42, s. 34» " where 
lent .^bali be pven for or against a j^ntiff or deman- 
or fef ca: against a defendant or tenant, upon any de- 
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murrer joined in any action whatever, the party in whose 
Ikyour such judgment shall be given, shall also have judgment 
to recover his costs in that behalf." 

Arrest of judgment. 1 Upon arrest of judgment, each party 
pays his own costs. Cameron v. Reynotds, Cowp, 407. 

Error.'] If judgment for a plaintiflf, 3 17. 7, c. 10; 13 C.2, 
St. 2, c. 2, s. 10, or defendant, 8 & 9 J^. 3, c. 11, 9. 2, be 
affirmed in a court of error, the party succeeding shaU hife 
judgment to recover his costs. But if judgment be reversed, 
each party pays his own costs. See post, title " Error," 



6. Uponnonpros ornonsuit. 

Upon judgment of nonpros, the defendant is entitled to 
costs, 4 /. I, c. 3. 23 H. 8, c. 15. See Davies v. Jama, 
I T. R. 371. Clarke v. Mayor of Berwick, 4 B. k C. 649. 

So upon a judgment of nonsuit, the defendant is entitled to 
cost8,*4 /. 1, c. 3. See Cameron v. Reynolds, Cowp. 407, even 
in qui tarn actions. Wilkinson v. Allot, Cowp. 366. Upon a 
nonsuit, also, the judge at nisi prius may now certify for the 
costs of a special jury, 3 & 4 PF. 4, c. 42, s. 35, which formerly 
could not be done. 

As to costs upon a nolle prosequi, see vol. 1, p. 333; as to 
costs upon payment of money into court, vol. 1, p. 292 ; costi 
upon a rule to discontinue, vol. 1, pp. 244, 245. 



7. Double and treble costs. 

Where a statute gives double or treble damages, in a case 
where at common law the party would be entitled to single 
damages, there the plaintiff shall have also double or treble 
costs, for the costs are in law parcel of the damages ; Deacon 
v. Morris, 2 B. & Aid. 393 ; but where a statute gives a party 
treble damages, with his costs, in a case in which damages 
were not recoverable at common law, there the damages onlyi 
and not the costs, shall be trebled. Butterton v. Purber, 

1 Brod. & B. 517, and see Charington v. Meatheringham, 

2 Mees. & TV. 142. Besides this, there were formerly many 
statutes by which double or treble costs were expressly given. 
But by Stat. 5 & 6 Vict. c. 97, s. 1, so much of any clause, 
enactment or provision in any act, commonly called public, 
local and personal, or local and personal, or in any act of a local 
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sonal nature, whereby it is enacted or provided that 
Duble or treble costs, or any other than the usual costs 
party and party, may be recovered, — is now repealed ; 
lieu thereof, the usual costs between party and party 
recovered, and no more. And so much of any clause, 
nt or provision in any public act, not local or persond, 
it is enacted or provided that either double or treble 
any other than the usual costs between party and party 
recovered, — is also now repealed ; and instead thereof, 
7 heretofore entitled thereto shall receive " such full 
onable indemnity as to all coats, charges and expenses 
[ in and about any action, suit or other legal proceed* 
shall be taxed by the proper officer in that behalf, 
to be reviewed in like manner and by the same autho- 
ny other taxation of costs by such officer." Id, s. 2. 
node of computing double costs, is thus : first the 
of the single costs, including the expenses of wit- 
:ounser8 fees, &c., is ascertained, and then one-half 
amount is added to it, and the two sums constitute 
i called double costs. Stainland v. Ludlam, 4 B. & C. 
nd treble costs are computed in a similar manner: 
i single costs, then half, and then a quarter ; and the 
ms added together, constitute what are termed treble 
HtUlock, 484. misan v. The River Dun Navigation, 
& H''. 89. It is only the ordinary costs of the cause, 
', which are thus doubled or trebled ; and therefore 
plaintiff, upon obtaining an order to change the venue 
to G. undertook to pay the defendant's extra costs of 
he cause in G., and the cause was tried, the defendant 
Tdict, and was by a statute entitled to double costs : 
1 held that these extra costs should not be doubled, 
v. Saunders, 3 Nev. & M. 572. See also Kemp v. 
ton, 2 Moore, 238. Tlie double or treble costs will be 
nd the party have judgment for them as a matter of 
f upon the face of the record the case appear to be such 
ititle him to them : but if nothing appear upon the 
97hich would entitle the party to such costs, it may 
necessary to apply to the court for leave to enter such 
stion on the roll as may show the party's title to 
id which of course ought to be done before final judg- 
ut the record may be afterwards amended by inserting 
Collins V. Poney, 9 East, 322, but see Wells v. Ody, 
799, 1 Gale, 161. Where a rule nisi was obtained for 
» enter a suggestion for double costs, and it appeared 
owing cause that the double costs had actually been 
1 to the party, the court discharged the rule with costs. 
ie V. Holt, 4 Dowl. 700. 



CotU. 



8. Taxtaian of cusU, 

By a recent stttute^ 1 Vkt. c 30, by which the oAmb 
of the courts of common law are remodeUed, it is enactai If 
sect. 23, that the masters of the oourts of -Qoeen'a T 
Common Fleas, and Ezcheqner, "are horeby 
empowered, and required* sublsct to auch ruka and offdeB'H 
hereinafter mentioned* to tax all UUs of costs mBmetJttt 
natdy, which shall have arisen, or may arise in oases ol>a«d 
nature^ in any of the said courts, or in the court of cMNlNi 
the Exchequer Chambo:, although such costs may not teie 
arisen in respect of busintes done in the oourt to ^diioh ssih 
masters may belong; ana the judges of the said courtly « 
any eight or more of them, of whom the chi^of esehaof Ac 
said courts shall be three, ahall and they are hexebyjrefohed, 
by any rule or order to be from time to time madc^ eithir is 
term or vacation, to establish such regulations as vu^M 
necessary for the purpose of enforcing uni£annity of indhe 
in the allowance of costs in the common law ■ courts, aai ^ 
insuring, as fur as may be practicable^ an equal di^oB^I 
the business of taxation, amongst the masters of the ^ 
courts ; and such judges shall ap^iot some convenient flitf 
in which the said business of taxation shall he traBaactBdAr 
all the said courts ." 

Notice qf taxation^ Sfc."] "Before taxatkm of costs, eae 
day's notice shall be given to the opposite party;" R, QiTA 
fV. 4, «. 12 ; that is to say, a notice delivered at anyone 
before nine o'clock at night, for a taxation on the nest dif 
Edmamda v. Ckaes, 4 Mees. & W. 66. But "notice of taxiiC 
costs, shall not be necessary in any case, where the defiendtft 
has not appeared in person, or by his attorney or guardtaa/* 
R. G. H. 4 W, 4, r. 1, 8. 17. Pope v. Mtmn, 2 Mees. ^M. 
SS 1 . Also where a cognovit is given in a cum certain, ioi^ 
amount of debt and costs, it is not necessary, in signing jndr 
ment, to give a notice of taxing costs : for as to tihe coots -if 
the action, they are already fixed at a certain sum; and as ts 
the costs of signing judgment, affixed sum is always >»aite4 
vnthout taxation. Griffiths v. Lwenedgei 2 Dowl. 143. OkH 
V. Jwes, 3 DowL 277. And in cases within the rul^ if notioeJko 
tax be not given, it is no ground for setting aside the judgment 
and execution : all the court wiU do, will be to refer itttotfae 
master to retax the bill; and if upon taxation these be any 
reduction of the amount, they wiU make the party whose 
costs are taxed pay the costs of the rule; or if nothing -fae 
taxed o£f, then the court will not aUow costs on eitiierdude. 
Lloyd V. Kent, 5 Dowl, 125, 2 Har, & W, 130. The notice in 
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term time may be to tax at Weatminiter, if the muter require 
it. Blahe v. W4arrem, 6 Meet. & W. 151. 

In the Exchequer, ako, " in taxing coats upon rules, orden, 
town posteaa aiul ioquiiitions, a copy of the bill of coats and 
of the affidavit of incraMe, shall be given to the opposite 
psitj^ one day previous to the taxation, and in the cases of 
psrttas and inquisitiops in country causes, two days befioae 
achtazatiQn." iLif.l^.4,«. 10. SeeToidY.Fmnghtm^ 
9ldmfJ^ 184* ex. This rule is inoperative ; and if the ooito 
k taxed without a^dhpcry of the copy of the bill and affi- 
Mk, the taxation will he set aside for invgularity ; WUkine v. 
PtHuM, 2 Meet, k W. 815, 8. C. wm. Wiieon v. Parkmg, 
i Doui. 461 ; but it isno gvound for setting aside the judgment 
« exscutianu TWyfor v. Murray, 3 Meet. & W. 141. Nor 
4ws the rule app^, where the defendant has not appeared. 
dmtkv, PekUer^ 8 Mets. k JV. 310. 

^ A. G. H. 2 W. 4, a. 92, " one appointment only shall be 
toied necessary, for proceeding in the taxation of costs, or 
i>f SBsttamey'B bilL" And where a regular judgment of fuw- 
pm was set aside upon payment of costs, and the defendant's 
attomey lefiieed to attend a peremptory appointment to tax, 
itwas hoklen that the master might tax them at the nominal 
MKQf8«.4<i.; ontenderof whidi,thepkun1iffwasentitladio 
teeat the judgment as set aaide, and to proceed to trial. 
(iritUe V. Tkompwm, 1 DowL N. C. 592. 

What aatt aUmoed^ generati^.'] There aie two modes of 
tttdag costs : taxing them as between party and party, in 
«Uoh case omm but the costs of the action can be included ; 
tadtaxiBC tfaew as between attemey and dien^ in which caae 
m onty the costs of prosecuting or defending actions are 
iiohided, but also chaises for attendances, letters, consulta- 
tiai^ ias., and for all disbiursements made by the attorney on 
aceonnt of the client. Costs between party and party must 
ht taxed, unless where, upon a compromise, a sum certainis 
apMd to be paid for costs. Costs between attorney and 
«iiaBt nay be taxed, if the dieat wish it; and if one-sixth he 
UoBdAaS, the nktocney wiU have to pay the costs of taxation, 
wlslt, vol. I, p. 86. ^tf upon .a comproaoise of an action be- 
tween ▲. fc B, A. agree to pay B.'s oosts as between attemey 
SHlidieKt, A.,is entitled to inve the costs taxed; and if upon 
tHEition more than a«xth be taken oflf, the attorney is liable for 
tiK«DSts of tanction. Sadhr v, Pa^eyman, 8 Net. &lf. 599. 
In taxiRg. between attorney and client, the attorney ia to be 
aUoved fbr all disbuxsements actually made ; and for ail busi- 
ness aotoally done; except such as was wholly uneeessary, or 
wliidbi from liie neg^igenoe cr ignorance of the attorney, 
tamed out to be wholly uaeless to the client Where an 
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attorney, being instructed by an administratrix to bring an 
action against a tenant for rent, brought assumpsit for use 
and occupation, -without previously inquiring whether the 
holding was or was not by deed ; and upon its afterwards ap- 
pearing to have been by deed, he was obliged to ^scontmne 
the action of assumpsit and bring another action ; and in tax- 
ing his bill as between attorney and client, the master aSo^ 
his costs in both actions : the court ordered the master to le- 
Tiew his taxation, leaving the attorney to bring his action ffx 
the other costs, if he would. Cliffe v. Prosser, 2 DowL 21, omI 
see Morris v. Parkinson, 3 DowL 744, but see MaUht^ t, 
Parkes, 1 1 Law /., 287, ex. So, where a defendant gate a 
cognovit to the plaintiff's attorney for debt and costs, payaUe 
on a certain day ; on that day the attorney wrote to him 
requiring payment, to which the defendant answered tint he 
had tendered the money to the plaintiff, who reftised to receive 
it; the attorney notvithstanding in a few days pfterwaidi 
signed judgment and issued execution, which however the 
court upon application set aside with costs to be paid by the 
plaintiff, and which costs the attorney paid, and charged tiiem 
to his client : the attorney having brought an action, for the 
amount of his bill, it was referred for taxation, and the master 
disallowed both the sum so paid, and the costs of the judg- 
ment and execution ; but this being objected to, Fatteapn> 
J., held that although the attorney had a right to the opinHNi 
of a jury as to the disbursement, the master had a right to 
disallow the other items as being unnecessary. Heald v. Ha^i 
2 D(ywU 163. See Jones v. Roberts, Id, 656. "Where the 
master disallowed certain costs on taxation between party and 
party, as being unnecessarily incurred ; and the attorney after- 
wards sued his client for the same costs, and the master, on 
taxing his bill, again disallowed them : the court refused to 
inquire into the propriety of the master's decision. NidtoU^' 
Williams, 11 Law J., 190, qb. Where upon taxation, it^was 
proved by affidavit that the attorney had agreed to do the 
business for costs out of pocket, and the officer taxed the 
costs upon that principle, Bayley, B., held that in strictness 
the officer had no authority to do so, and ordered the taxation 
to be reviewed. Evans v. Taylor, 2 DowL 349. But it is no 
objection to the allowance of costs between attorney and 
client, that the attorney at the time he did the business was 
uncertificated, if it appear that before the 15th of the Novem- 
ber following he obtained his certificate. Bowler v. Brmoi^ 
4 Nev, & M. 17, 3 Dowl. 18 ; and see Skirrow v. Tagg, 5 M. 
& S, 281. Coren v. Sharp, 1 £. & Ad. 386. Middleton v. 
Chambers, 1 Man. & Gr. 97. So, if the costs be due to two 
attornies in partnership, the master has no authority to dis- 
allow items on taxation, on the ground that one of them 
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ertificated at the time the business was done. Mat- 
Parkes, 11 Law /., 287, ex, 

sing costs between party and party, the master also 
illow charges for any part of the proceedings which 
arly unnecessary. In an action where there were icve* 
s in fact, and a demurrer to a rejoinder, the ddTentot 
e to amend upon payment of costs ; and upon tazp 
f the costs, the demurrer books and brieli wert 
for as containing all the issues in fact as well at tiit 
law ; the master however disallowed the chMtgfit, 01 
lated to the issues in fact : and the court held tM lit 
e rightly. Jones v. Roberts, 2 Dowl, 374. do. In aa 
or the amount of a bill of costs, the bill of oonne 
reviously delivered, and only the common particulan 
i with the declaration, the defendant obtained an 
r better particulars upon payment of costs ; the attor- 
reupon redelivered his bill, and charged both for tbe 
and copying : but the master disallowed the chftige 
irawing, and the court held that he was right in doing 
And in an action on an award, where there wert 
>ecial counts, and there was a ver^ct of course upon 
f, but the master allowed the plaintiff the costs of ttm 
even, the court ordered the master to review his tax* 
Ward V. Bell, 2 Dowl. 76. Also where a rule nisi hit 
tained to stay or set aside proceedings upon payment 
., if the plaintiff, in showing cause, put in long unne- 
affidavits, in answer to the defendant's affidavit of 
the court upon application will order the master not 
upon taxation such parts of the afldavits as are na* 
•y. Heane v. Battemy, 3 Dowl, 31t» and see Lewis 
rych. Id. 692. But the master has bew holden jutti- 
allowing the charges for two writs against the de- 
into different counties, where it was doubtful in which 
he was to be found. Morris v. Huni, 1 Chit, 544. 
naster, in a taxation between party and party, will al- 
all the regular proceedings in the cause. He will allow 
charges which may be deemed costs in the cause. As 
are to be deemed costs in the cause : if a cause is 
own for trial, and from the pressure of business, or 
tctu juratorum, it be made a remanet, the expenses at 
268 or sittings are costs in the cause, and the party 
i\y succeeding shall be entitled to them. Standen v. 
Ld, Ken, 338. Sparrow v. Turner, 2 WUs. 366, and 
Mountcharles v. York, 1 Ld. Ken. 341. If a rule in the 
e discharged or made absolute without any mention of 
r the party succeeding upon it also succeed in the 
his costs of the rule will be costs in the cause. See 
V. Ray, 4 Dowl. 1, 1 Har. & W, 233. Thus, the costs 
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of opposing an unsiicceasftil tpi^cation for a new trial, are 
costs in the cause. Eyre t. Thorpe^ 6 Df/wL 768. Ani Set 
Delisser t. Towne, 1 Ad. & El, N, C. 333. Bat if the role be 
mmiy coHateral to the action, as if it be a nde to <fi»- 
diarge the defendant upon entering a co m mon appenanoe, 
the costs are neTcr taxed as costs in the cause. Mmmnenf ?. 
Campbell, 2 DowL 798. And in the Common Fleas, a person 
who partly succeeds, and partly ftdls upon a rule in the cnoe^ 
ahall not hare the costs taxed to him, although he succeed m 
the action. M* Andrew y. Adams, 3 D&wl, 120. Or if a nde 
call upon a party and his attorney to show cause, and tiie 
attorney show cause, and the rule be cDsdiarged without fflO- 
tion of costs, the attorney's costs cannot.be deemed costs in 
the cause. Southee v. Teny, 2 Dewl, 522. So, if a mlf fee 
discharged or made absolute expresriy " without costs," the 
costs of the rule can neyer afterwards be deemed costs hi tiie 
cause ; or if discharged or made absolute with costs, alttiOQgli 
the costs in that case are no doubt costs in the cause, yet is 
the law gives a separate remedy for them by attadiment^ tint 
remedy in practice is always resorted to, instead of waitfaigtlie 
event of the cause, and then including those costs in the jndg^- 
ment. Also, the costs of erery rule or order for the examnt* 
tion of witnesses under any commission or otherwise, hj Tir- 
tue of Stat. 1 W. 4, c. 22, shall be costsr in the cause, unlefl 
otherwise ordered, either by the judge, who shall make ^ 
rule or order, or by the judge who tries the cause. \WA, 
c. 22, s.9... See Prince v. Samo, 4 Dowl. 5. But where • 
rule is granted on payment of costs, and the party, instead of 
paying the costs, chooses to abandon the role, these costs ire 
not costs in the cause. Pugh v. Kerr, 9 Law /., 255, «P, 8 
DowL2\8, 
As to the costs of a new trial, see ante, p. 19. 

Expenses of witnesses, proofs, 8fcJ] It is usually, howerer, 
with the costs of getting up evidence, the expenses of wit- 
nesses, and matters relating to them, that the masters have 
most trouble ; and the courts give them an almost unlimited 
discretion upon these subjects. In town causes, witnesses re- 
siding within the bills of mortality, are only paid one sbjlfiog 
each, and the^ masters allow only that sum in costs ; but for 
country witnesses attending in town causes, they allow in the 
same proportion as they do for witnesses in country causes. 
In country causes, the masters allow such reasonable sums is 
shall have been actually expended {see Radcl^e v. HaU, 3 
Dowl. 802) for the travelling expenses of the witnesses to and 
from the assize town, (not exceeding at the rate of one shillhig a 
mile, unless under special Circumstances, Direction H. 1834,] 
and their maintenance during their necessary stay there. 
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:lie witneues were- bfrooght to the assize town on the 
lion-dsy, Monday, and remained there untU Saturday* 
le cause was tried, it was objected afterwards that 
ter had allowed for their expenses during all that 
»ut the court held that he had done rightly, if it ^k 
o him that the party had acted bond JMe in having 
essefr early at the assizes ; it was a question entirdy 
onsideration of the master. Piatt v. Oreene, 3 Dowi, 
knd in a special jury case, under the same drcum- 
Farfce, J., said, that there was always so much uncer- 
r to the time at which special jury causes would be 
ton circuit, that an attorney would not be doing 

his dient, if he had not his witnesses in attendance 
first day of the assizes. Cosgrave v. Evans, 3 Dowl, 
Sven whore a plaintiff gave notice to the defiendant 
; cause would' not be tried before a certain day, and 
should object upon taxation if his witnesses were 
to the assize town, sooner than should be necessary 

il on liiat day, at the same time undertaking to with- 

1 record if the cause should be called on sooner ; and 
itanding this notice^ the defendant had his witnesses 
i to the assize town, some of them four days, some 
s before the time, and the master allowed then: ex- 
ccordin^y : the court held that he had done rightly, 
IT doubted whether the defendant was bound to pay 
t regard to such a notice. Thomas ▼. Saunders, 3 
tf. 572. And the fact of the witnesses having been 
pcenaed and paid by the opposite party, without the 
ge of the party taxing, Benson v. Schneider, 7 Taunt, 
having been one of the same firm with the party's 

on record, Butler v. Hobson, 6 Bing, N. C. 128. 

V. Bacon, Id. 246. Archer v. Marsh, Id, 541, or of 
bpoenaed merely to translate and explain ancient re- 
c. Bastard v. Smith, 10 Jd. & El, 213, makes no dif- 
In the case of foreign witnesses, the masters are 
f liberal in their allowance for their conveyance to 
atry, their maintoiance here according to their rank 
their conveyance back to their own country, and a 
de allowance for their loss of time, if in a situation 
re it ; Tremain v. Barrett, 6 Taunt, 88. Lonergan v. 
change Assurance Co., 7 Bing. 731, 736, 1 Dowl. 223, 
nmel ▼. Lousada, 4 Taunt. 695, and see Moore v. Adam, 
?. 156; and the late Stat. 1 W. 4, c, 24, rehttive to 
dination of witnesses abroad, under a commission from 
:he courts in this country, makes no alteration in this 
but the expenses of bringing foreign witnesses to this 

dec., are still in the discretion of the masters. M'AU 
Poles, 1 Cr, & M, 795, S, C. nom, M Alpine v. Coles, 
299. So the like expenses have been allowed for the 
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captain of a merchant ship, detained as a witness 
country until a cause was tried. Berry v. Pratt^ I BA 
Temperley v. Scott, 8 Bing, 392, and until a rule fc 
trial was disposed of, Mount v. Larkins, 1 DowL 262 
that a charge for money paid to him fbr loss of time, 
allowed. White v. Brazier, 3 DowL 449. And in ott 
the master will not allow charges for loss of time 
nesses, HiUltuson v. Staples, 2 Doug, 438. Lopes v. X 
3 Brod. & B, 292. Severn v. Olive, 3 Brod. & B, 12, < 
attomies, medical men, per Cur, in Moore v. Adam, S 
156, and officers of the different courts. Butall v. S% 
Ad. & El. 163. Bastard v. <Sfmt(A, Id. 213. And the 
will thus allow the expenses of witnesses, in all cas 
there appears to have been a reasonable ground for 
that their testimony would be admissible, Rushforth \ 

I B. & C. 267. Curling v, Fitzgerald, 9 Dowl. 3 
nom. Curling v. Evans, 10 Law J., 113, cp. And sei 
inson v. AUcock, I D. & R. 165, and where their testis 
reasonably and bond fide thought to be necessary, see 
V. Thornton, 8 Bing. 431, hut see Skelton v. Steward, 
411, Marshall v. Parsons, 9 Doti;/. 251, even althoi 
were not actually examined at the trial, Bagnall v. Un 

II Price, 511. Adamson v. iVocZ, 2 CAif. 200. i 
Schneider, 7 TTawn^ 337. fTeW v. Tripp, 11 Law /., 
AftWer V. Thompson, Id. 224, cp. Paddock v. Forrester 
N. C. 125, provided that their evidence, if given, wc 
supported some issue in the cause. Jones v. Tobin 
N. C. 123. Where after issue joined, notice of tri 
and the plaintiff's witnesses subpoenaed, the pleadii 
altered, so as to render the attendance of some of tt 
nesses unnecessary, and there was time to stop the at 
of such witnesses, but it was not done, it was holden 
expenses of such witnesses should not be allowed to t 
tiff on taxation. Allport v. Baldwin, 2 Dowl. 599. S 
a party objected to the evidence of witnesses, on the ( 
their not being competent, and they were accordingly 
it was holden that he was not entitled to the costs of ' 
who had been in attendance for him to rebut such 
Fisher v. Berrvl. 11 Law /.. 130. ab. Also the ex 
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of examining them in foreign countries, or upon interro- 
gatories in t^ country, are costs in the cause, unless other- 
wise ordored by the court or judge, or by the judge who tries 
the cause. U, 9. 9. See MuUer y. HarUhame, 3 jB. & P. 556. 
Cmet Y. DemjMsy, 1 Dowl N. C. 422. 

The master has allowed, and the court have sanctioned the 
allowance of, successful searches for pedigree; Johruon ▼. 
Lamn, 2 Bing. 341 ; the necessary expenses of taking copies 
toid translations of old records, &c.; Battard v. Smith, 10 Ad. 
k El, 213; the expenses of plans made for the information of 
the court and jury at the trial of a cause relating to a water- 
course ; HolmetY, Holmes, 2 Bing. 75 ; the postage of foreign 
liters sworn to be applicable to the cause alone, and transla- 
tions ef so many of them as related to the issue on which the 
velvet was taken. LopetY. DeTattet, 3 Brod.k B, 292, But 
the court will not allow the expense of searching for a sub- 
Kribing witness ; Laing v. Bowes, 3 3f . & 5. 89 ; nor the ex- 
pense of chemiad experiments, necessary to enable scientific 
«nd professional men to give evidence in a cause ; Severn v. 
(^t 3 Brod, & £. 72 ; nor the expenses of surveys, to qualify 
'witnesses to give their evidenldc. May v. Selhy, 11 Latv /., 
223, cp,, 1 Dowl. N. C. 708. As to the costs of a special 
<^, see Garland v. Jekyll, 2 Bing. 330. Collins v. Owynore, 
4 Dowl. 122. Gosbell v. Archer, 5 Nev. & M. 523 ; and as to 
the taxation of costs, where there are several issues, see ante, 
p. 58. 

Where a bill of exchange, drawn and .accepted in London, 
^came due after Trinity term, and the holder commenced an 
action upon it, but for the purpose of having it tried speedily 
^ laid his venue in Surrey ; and the prothonotary on that 
^ount, taxed him only such costs as he would be entitied to 
^ he had tried his cause in London : the court, after in- 
quiry, said that according to the practice of the other two 
courts, no such distinction was made ; and they accordingly 
<Wered the taxation to be reviewed. Vere v. More, 3 Bing, 
^.C.261. 

Costs of special jury.'] If the cause be tried by a special 
j^ry, and the party succeed who moved for it, he will be 
^owed the costs of it only in case the judge grant him a certi- 
ficate that it was a proper cause to be tried by a special jury. 
Ante, vol. 1, p. 368. But if the successful party have to pay 
the special jury of his opponent, he is entitied to be allowed 
for it in costs, although no certificate have been granted. 
Tones v. Tobin, 4 Bing-. iV. C. 123. 

Fees to counsel."] As to counsel's fees, a good deal is left to 
he discretion of the master. But where the master would 
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only allow the fees to one counsd for a defendant, in t eye 
at nisi prins that was intended to be strongly contested, bat 
where at the trial the parties agreed upon the facts, sutgeetto 
the opinion of the court upon a point of kw : IHitkesoo, J., 
held, that however unwilling he might be to interfere wifh the 
discretion of the master in matters of this kind, yet judging of 
the case as it appeared before the trial, he thou^t the attor- 
ney Irarranted in delivering two briefs, and that they ougbt 
to be allowed. Grindall v. Goodman, 5 DowL 378. &. B. 
Madditon v. Bacon, 5 Bing. N. C. 246. 

No fee to counsel to be allowed on writs of trial, except 
in trials befbre the judge of the shariffs court of Loodon, 
or of other courts of record where attomies are not 
allowed to practice, and then one guinea only. DirecHt^ 
Tax, H. 1834. 

The fees to be allowed to counsel's clerks not to exceed m 
under : — M. 

Upon a fee under ten guineas - • - - - 2 * 

Ten guineas and under twenty guineas - - - 5 

Twenty guineas and upwards - - - - . 10 

Senior counsel's clerks on consultation - - . 7 ^ 

The other counsel's clerks, each - - - - 2 6 

Attending as a witness at trials to prove documents - 10 



Table of costs, in causes not exceeding 20/. 

In Hilary vacation, 1834, the judges gave certain directions 
to their taxing officers, of which the following is a copy:— 

In all actions of assumpsit, debt, or covenant, where the 
sum recovered, or paid into court and accepted by the plaintiff 
in satisfaction of his demand, or agreed to be paid on the 
settlement of the action, shall not exceed twenty i>ounds vdth- 
out costs, the ptaintifiTs costs shall be taxed according to tlie 
reduced scale hereunto annexed. Provided that in case of » 
trial before a judge of one of the superior courts, or judge of 
assize, if the judge shall certify on the postea that the cans^ 
was proper to be tried before him, and not before a sheriff of 
judge of an inferior court, the costs shall be. taxed upon ti^ 
usual scale. [The words " in case of a trial before a judge," 
mean, where a cause is brought down for trial before a judge, 
and not that it must be wholly tried by him : and therdbie 
where a cause was called on at the assizes, and a verdict 
taken subject to a reference to a barrister, who was to certify 
the amount for which the verdict was to be entered ; and he 
gave a certificate for 21. lOs. and the verdict was entered ac- 
cordingly; an application being then made to the judge, to 
certify that it was a proper cause to try before a judge, he 



an applicatioii to the arbitrttor, who oertified to 

that it was, and the judge certified accordingly : 

J., held this to be regular. Nokei v. Fraxer, 3 
9. This certificate may be given at any time. 
'oung, 5 DowU 450. Broggrtf v. Hawke, 3 Bing, 
U tee A9tley v. Jay, 8 Law /., 104, qh, Souikwiu 
7 DowL 557. As to what cases are within the 
of these directions : it has been holden that where 

paid into court, and a sum under 20^. recovered 
t, but both sums together amounting to more than 

case is not within these directions, and the party 
1 to full costs. Masten v. TUMer, 2 Bar. k W, 61. 
-e the debt due to the phuntiff was 26^ and the 

had a cross demand for 9/., leaving a balance of 
to the plaintiff; the plaintiff commenced his action 
6/., and the defendant pleading a plea which was 
judgment was signed for the full amount; but the 
leing then informed of the cross demand, deducted 
id sued out execution for 23i. only, that is to say, 
le debt and 6/. the taxed costs : the court (Palteteii, 
leld that in this case the costs should have been 
m the reduced scale here mentioned. Sopoge r. 
5 Dowl. 385. And the same where the amount of 
t was reduced by proof of a tender, Dixon .v. fVaiker, 

W. 214, or plea of payment. Feweter v. Boggett, 9 
\nd the same, where proceedings are stayed upon 
)f a less sum than 20/. Cook v. Htmt, 8 Law J., 216, 
^s,kW, 161. Where a cause was referred, and no 
ken, but the successful party was to be at liberty to 
lUdgment as if there had been a verdict, the award 
er 20/., it was holden that the costs between party 
v^ere to be taxed on this lower scale ; Walker v. 
\Iees. & W, 138 ; but the master was not bound to 
ixing the same costs afterwards as between attorney 
. Walker v. Smith, 5 Id. 159. Where in covenant 
^pairing, there was judgment by defisult, and upon 
iquiry the damages were assessed at 15/., and the 
ed the costs upon this reduced scale : the plaintitf 
led for a rule to review the taxation, and the court 
that these directions did not apply to writs of in- 
t finding upon inquiry, that it was the practice of 
to tax costs upon inquiries on this reduced scale, 
\ damages were under 20/., they refused the rule. 
Leigh, 5 Dowl. 40, 2 Hodg. 107. It has since* 
3een decided that the master in such a case has no 
ax upon the lower scale. Croft v. MiUer, 3 Bing. 

head of every bill of costs taken to the taxing 
be taxed, it shall be stated whether the sum reco^ 
e2 
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Yered» accepted or agreed to be paid, exceeds the sum of 
twenty pounds or not, in the following form :— 

Debt above 20/. 
Debt 202. or under. 



SCHEDULE 1. 

CommencemerU of suit, 

£ s.l 
Letter before action (if sent)* - - «■ -089 
Instructions to sue • • • - - •031 

Writ - 10 

Copy and service - - - • - .05P 
Bill and copy to indorse - - - - -029 
Searching for appearance - - p- » .034 
Instructions for declaration • - - .* p 3 4 
Drawing same at U. per folio (folio 6) • .069 

Engrossing • - - - - - .020 
Notice thereof (when filed) - - . ,050 
Drawing particulars and copy . - - - 2 ^ 
Rule to plead • - - . - . . I 
Demanding plea - - . •> . .030 
Drawing issue, of whatever length - . .034 
Engrossingissue to deliver at 4d. per folio. (10 folio) 3 ^ 
Notice of trial ,. -020 



SCHEDULE II. 

PFhen the cawe is tried before the sheriff. 

Summons for trial • . - . • .01^ 
Copy and service . - . • . pOSO 

Attending for order 034 

Paid order - - . . . .• -Ol^ 
Copy and service * . . • - .030 
Engrossing the writ of trial (folio 14) . . .04^ 

Parchment 03^ 

Paid sealing r .00? 

Attending thereon .034 

Copy particulars, to annex • * - . .020 

Subpoena 050 

Copy and service . . • • ^ -OSO 
Making minutes of evidence for the hearing •> • 13 4 

• And he will only be allowed for one letter. Capel v. Staktm, % JKM* 
& W, 860. Bee Kirton v. Braithwaittt l Id, 310. 
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£ 9. d. 

ig to enter the cause - - • -034 
t of the sherifTB fee on leaving the same • 4 
yre to he paid if the record he withdrawn before trial,) 
Ig court on trial • . - • -0 13 4 
: of fees of trial - - . - -146 
f taxing - - • - - -030 

of increase - - - - • -050 
Ig affidavit (whether town or country) - 1 
Mts and copies - • - - -040 

ig taxing 034 

ing (in Q. B. and Exchequer) - -026 

judgment - - - • • -034 
: on roU at 4d. per folio. 

10 

ries (as before). 

sment fee and docket (as before). 

Ig thereon • - - - • -034 

! 10 

Lettert in country cause, 

fnder 50 miles - - - - -020 

tbove 50 miles 040 

.bove 100 miles - - - - -060 

Wh^refi.fa, and warrant thereon ; viz, 

a town - - - - - - -080 

I country - - • - - -0 13 



SCHEDULE m. 

fVhen cause is tried at nisi prius, and verdict 
for 201, or under, 

ng record (folio 14) - - - - 4 8 

mt 030 

ling 007 

Ig thereon 034 

rticulars to annex - - - - •020 

066 

jm --020 

Ig thereon • 034 

as 076 

urn (about) 15 

ig thereon 034 
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£ I. i 
Subpoena - - - - - - - .050 

Copy and senrice - - • - - .030 

Instructioiis for brief 13 4 

Brief and copy (and no more) - - * .200 
Attending to enter cause - - - - -034 

Paid entering (about) 18 

Counsel (as usual) 

Attending court on trial - - - - . i 1 

Paid fees on trial (about) 3 15 

Postea O50 

Notice of taxing - - - - - .030 

Affidavit of increase - - - - - .050 

Paid filing same - - - - - - -OlO 

Bill of costs and copy • - - - -040 

Attending taxing - - - -.- .034 

Paid taxing (in Q. B. and Exchequer) as usual, say 4 

Drawing judgment 034 

Entering on roll at 4d, about 19 fo. 

PaidroU OW 

Paid judgment fee and docket .... 

Attending thereon 034 

Term fee 10 

" Letters In country (as to distance). 

" Costs not to be taxed until judgment signed, unless the 
parties compromise without judgment. 

" Where fi. fa. and warrant (as before)." 

(Signed by the judges)' 

Table of costs in all cases, cts weU above as under 201. 

On the Ist January, 1838, the judges of the different courts 
gave the following directions to their taxing officers. 

In all actions commenced upon or after this day— and in t^ 
actions previously commenced in which further proceeding 
shall be taken — the masters, on the taxation of costs, ^ 
allow as follows; — 



PLAINTIFF'S COSTS. 

In cases £M 

above j6^0. andundtf' 
£ s, d. £ s. »• 
Instructions to prosecute - . • as usual, • asusiui* 
Affidavit of debt .... ditto. . ditto. 
Summons, capias, or detainer - -0 14 6-0 12 6 
Alias or pliiries - - - -0 12 0-0 10 



CWto. 



70 



Arrest. 



aid for warrant in London and Middle- 
sex ------ 

idd for warrant in other counties not 
exceeding 100 miles from London - 
'aid for warrant, not exceeding 200 

miles 

'aid for warrant, exceeding 200 mUea - 
attending to procure same - • - 
Attending to instruct officer (as usual) 
'aid caption fee - - - - 



£ s. d, £ s. d. 
Incases jff20 
above J0M. and under. 



2 6 



5 



Detainer, 

^d lodging same and attending • as usual. 

Service of summons or capias, 

i)opy service as usual, 

Affidavit of service - . - - ditto. 
Appearance, sec. stat. - - - 7 6 



as usual. 

ditto. 
6 



Declaration. 

^ere case within printed directions to 
taxing-officers — March, 1634 — in- Instructions 

^tructions, &c., &c. - - • 1 1^ 0* 4r actual 

as usual, length as 



Judgment by default, 

Hiere case within the above printed di- 
rections'—instead of the II, lis, 4d. 
toe mentioned (including rule to 

plead 2s.) 

Elusive of demand of plea, if made.) 

ad signing judgment - - - 
ihers and docket - - - - 
tending to sign judgment 



1 3 24 



actual 
length 
as 
, usual 
Rule to plead, 
ls.6d. 



4 0-040 
3 4.034 



This, it seems, does not extend to cases where more than one ac- 
1 is brongrht on a bill of exchange or note ; bnt the master in such 
ase is to allow, accordhir to the length of the dedaratian. Cr^gM 
Field, 9 Mem, &W. 659. 
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Issue. 

In cases ^^20 
above d^20. andondeF. 
£ «. d. £ J. i- 
Paid entering . . . • , 

Attending 034-034 

Ushers and docket * - • .040-040 

Record. 

Ingrossing, &c., and fee on passing « as usual, ' asumi. 

Venire -O6O-060 

Distringas 070-070 

Where less than 
Writ of trial, 20/. recovered 
at nisi prius. 
If of common length 14 

Subpoena, 

Subpoena before judge - - - 7 
Subpoena before sheriff, or where less 
than 20/. recovered at nisi prius - 5 

Pinal judgment^^Taxvng costs, 8fc, 

Attending to sign final judgment pre^ 

viously to taxing costs on posteas, 

writs of trial, writs of inquiry, and 

rules to compute - - - -034-0 3^ 
Attending taxing .... as usual. 

Attending at Westminster to get final 

judgment entered on roll - -034-03^ 

Fee to qfflcer abolished. 

Fi. fa. or ca. sa 8 - 7 ^ 

Paid for warrant • - . - 
Attending for same - - - -034-03^ 
Attending to instruct officer - •0 34-03^ 
Term fee and letters - - - - as usual, 

DEFENDANT'S COSTS. 
Instructions to defend - - -as usual, as usual- 
Special bail. 

Bigdl-piece— Affidavits, attendances ex- 
clusive of fees paid ... as usual. 
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BaUband. 
paid pursuant to the sheriff's 



Appearance, 














Incases 


4^ 


1 




above jtfso. 


andimder. 




£ 


t. 


d. 


£ f. 


d. 


and fee . . . . 





7 





- 6 





lereof, copy and service - 





4 





- 3 





5 for declaration - - • 






asutiuU. 




ag declaration out of the office 




Na. 


Nfl. 




s for time to plead— Copy and 












in term . - • - 





4 





. 4 





s for time to plead—Copy and 












in vacation - - - - 





5 





- 5 





5 





3 


4 


- 3 


4 


•py and service in /tfrm - 





4 





. 4 





•py and service, in vacation 





5 





. 6 





5 to sign judgment of non pros 





3 


4 


. 8 


4 


id docket - - - . 





4 





. 4 





; to enter issue where not done 












ntif ^ - . - . 





3 


4 


. 3 


4 


i docket - • - . 





4 





. 4 





Trial, ^c. 

















7 





. 5 





; to sign final judgment on 












or writ of trial - . - 





3 


4 


. 3 


4 


5 taxing costs - - • 






as\ 


%suaL 




; to get final judgment entered 

















3 


4 


. 3 


4 


I fee to ojfflcer abolished. 












ca. sa. 





8 


. 


. 7 





warrant - - - - 












J for same - - - . 





3 


4 . 


► 3 


4 


; to instruct officer 





3 


4 


- 3 


4 


Prisoners. 












gsby 




Nil 




Nil. 




Money into court. 












; to pay money into court 





6 


8 . 


. 3 


4 


^ to take it out of court 





10 





- ^ 


% 


e3 
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Every brief sheet to contain eight folios at the least, wluch 
are to be paid for at the rate of 6«. 8d. per sheet for drawing 
and 3«. Ad. copying. Directkmi, Tax, H. 1834. 

Note. — For all other matters the usoal fees, attendances, 
&c., in addition to what actually paid. 

As to the fees paid to the officers of the court, tee toI. l» 
pp. 11—19. 

As to fees paid to sheriffii and their officers, see vol. 1, p.23< 

Motum to review the taxation.'] The court will not, in the 
first instance, lay down the principle npon which the maittf 
should tax in any particular tax ; the master must tax M 
and if either party be dissatisfied with the taxation, he my 
move the court that the master should review it. Head^* 
Baldrey, 8 Ad. & El, 605. Nor will the court in geneial en- 
tertain this application, unless they see clearly that the master 
has come to a wrong conclusion. Rermie v. MiUt, 8 LofO^'t 
148, cp. The motion is for a rule to show cause why the mtf- 
ter should not review his taxation. It. is founded upon tn 
affidavit showing the items objected to, and the grounds of ob- 
jection. AUven v. Pumwal, 2 DowL 49. Daniel v. Biikop* 
M'Clel. 61. It must also show that the master has made bit 
allocatur, for until the master has done so, his taxation cannot 
be reviewed. Cleaver v. Hargrove, 2 Dowl, 689. SeUmanf- 
Boom, 8 Mees, & JV, 552. If the court make the rule absotatei 
they never do so with costs, where the mistake is with the 
taxing officer. Ward v. Bell, 2 Dowl, 76. Parsons v. Pttcher* 
6 Id, 600. 



9. Retnedy for ofsts. 

The remedy for costs givenr'by a judgment, is by writ oC 
execution ; except in ejectment, where the remedy for coctB 
against the lessor of the plaintiff, or against the defendant ii 
the plaintiff be nonsuit by reason of his not confessing lease, 
entry and ouster, is by attachment. See " Eff'ectmetU,'* peri* 
The remedy for costs upon a rule, is in all cases by attach- 
ment. See ante, p. 119, &c. Where in an action of slander, 
after notice of trial given, the defendant, by agreement with 
the plaintiff, signed a written apology, reciting the action, and 
that the plaintiff had consented, on his paying the costs of 
the action as between attorney and client, and making aa 
apology, to stay proceedings, — and it then set out the apo- 
logy; upon his afterwards refusing to pay the costs, the 
court granted a rule to show cause why he should not pay the 
plaintiff's attorney the amount of tlie costs in the action and 
the costs of the application, or why the plaintiff should not 
be at liberty to sign judgment against him by default : thii 
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tosed by the defendant, on the ground that the paper 
ed no undertaking upon his part to pay the ootts ; hut 
rt held that it amounted to a positive undertaking to 
md they made the rule absolute for the payment of 
(the amount of the coats), and the costs of the appli- 
Tardreu) v. Brook^ 5 B, 9l Ad, 880. And see Riiy ▼• 
B. & Ad. 779. But the court will not order a person 
lot a party to the cause, to pay the costs of it ; although 
le real party interested in the event of it : Hayward ▼• 
et al., 4 Meet. & W, 194. Bichardt v. Ftankum, 9 
231, ex, Evans v. Rees, 1 Dawl, N, C, 338; ezcqpt 
nent. Id. 

costs in particular actions, or in particular proceed- 
! those titles respectively throughout this work. 



SECTION IX. 

Execution, 

I. Execution, generally, 

at cases and how sued out.] A writ of execution is an 
the sheriff to carry into effect the judgment of a court 
1 favour of a plaintiff or defendant. It can only issue 
udgment, and not until the judgment is signed ; see 
Brook, 5 Dowl. 59 ; but it is not necessary that the 
it should be actually entered on the roll, before the 
execution is sued out. Deemer v. Brooker, 4 Dowl. 9. 
t& are, the fieri facias against the goods and chattels of 
y, the elegit against his goods and lands, and the 
id satisfaciendum against his person. The levari 
sver occurs in practice, in civil actions, except in the 
)utlawry. 

is no objection to having several of these writs run- 
the same time ; as for instance, two writs of fieri facias, 
s ad satisfaciendum, issued into different counties, 
Harding, 2 Dowl. 803, or a writ of fi, fa. and a writ 
I. into the same or different counties. Primrose y, 
ZD.SlR, 193. Smith y, Johnson, 2 Cr. M, & R. 350. 
fVame, 2 Dowl. 762. But care must be taken, if pos< 
it not more than one is executed. See Lewis v. Morris 
Cr, & Af . 7 1 2. Utifi. fa. be once executed, that is to 
ly sum, however small, be levied under it, no other 
ixecution can issue, until the^. fa. be returned. MiU 
imell, 6 Taunt. 370. Wilson v. Kingston, 2 Chit, 203. 
dner v. Cover, 1 Gale, 45. Where a levy was made 
fi, fa, but the sum levied was bardy sufficient to pay 
due to the landlord, and a small sum towax^t^^ «i> 
>f the execution ; and the plaintiff therefore s>aedL ow\^ 
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ca. sa., and had the defendant arrested, before any return ^^ns 
made to the Ji. fa, : the court, upon application, discharged 
the defendant, although no part of the plaintiff's debt vras 
satisfied by the Ji, fa., and although if the latter writ had been 
returned, the ca. sa, must have issued for the whole sum reco- 
vered by the judgment. HodghvMon v. Walley, 2 Tfr, 174, 
and see JVintle v. Freeman^ 11 ^d. & El. 539. And in such a 
case, formerly, when writs of execution were returnable in 
term time only, the ca. sa. could not regularly issue until after 
the return day of the fi. fa., even although the sheriff had in 
fact returned the fi. fa. before that time. Laiwes v. Codm^t 
1 Dowl. 30. 

Having fixed on the itrit you mean to adopt, get a blank fofiji 
on parchment at the stationer's, and fill it up ; see the foma^ 
the Ajypendix ; it need not he signed, R. G. H. 2 W. 4, 8. 75. 
Then take the postea, judgment paper or inquisition to the sealtf 
of the writs, who on view thereof will seal the writ. By R. G* 
H. 2 W. 4, 8. 75, no writ of execution " shall be sealed, till 
the judgment paper, postea or inquisition has been seen by 
the proper officer." See also R, E. 2 W. 4, C. P. There ia 
no objection to the writ being sued out by a different attorney 
from the one who conducted the cause, without an order to 
change the attorney. Tipping v. Johnson, 2 B. & P. 357, of^^f 
vol. 1, p. 67. 

Direction, teste and return.'] The writ is directed to the 
sheriff, in precisely the same manner as the writ of capias ; see 
ante,vol. 1, p. 151 ; or if the sheriff be a party, it must be directed 
to the coroners of the county, &c. ; Bastard v. Outch, 1 Hcff' 
& TV. 321, 5 Nev, & M. 109, 4 Dowl. 6 ; but in this latter 
case, it is not necessary that the writ should contain any sug- 
gestion of the reason for its being directed to the coroners, it 
will be sufficient to enter such a suggestion on the roll when 
it is made up. Id, The writ, however, at least if it be a f' 
fa. or ca. sa., must be directed in the first instance to the 
sheriff of the county in which the venue is laid ; and if the 
property or person of the party be not in that county, then, 
upon getting that writ returned, you may sue out a testatum 
writ into a different county. If a testatum writ be sued out, 
without hfi. fa. or ca. sa, to warrant it, it is a clear irregularity; 
Brand v. Mears, 3T.R.S3S} but if application be made to 
set it aside, the irregularity may be cured, by suing out tifi.fa. 
or ca. sa. to warrant the testatum, getting it returned, and en- 
tering it on the roll, before the time of showing cause ; Aft/- 
stead V. Coppard, 5 T. R, 272. Shaw v. MaocweU, 6 T. R, 450; 
and both may bear teste on the same day. Oreenshields v. 
Harris, 9 Mees. & W, 774. Or if a fi,fa, or ca. sa, instead of 
a testatum, be issued into a different county from that in 
which the venue is laid, it will be bad ; Towers v. Newton, 1 
Jci, & El, N, C. 319 ; but tne co\xtt >inS\'m ^^'rktoI^IIow it to 
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be amended, so as to mtke it a testatum writ, unless the situa- 
tion of the parties have been altered by death, bankruptcy, or 
the like ; poit, tit, *' Amendment ; " and then the party may 
sue out, &c. a fi. fa. or ca, »a. to warrant it, as above-men- 
tioned. But iee Towere y. Newton, supra. 

Formerly, in ordinary cases, writs of execution must have 
borne teste, and been returnable, on some day in term : see 
^damsy. Sparry, 1 Wits, 155. Campbell v. Cunning, 2 Burr, 
1187 : it was usually either tested on the first day of the 
term, and returnable on the last, or tested on the first day of 
one term, and returnable on the first day of the next ; but it 
yu no objection to the writ that there were one or more terms 
iotervening between the teste and return, 2 Salk, 700, or less 
than fifteen days, unless in the instance of a ca, sa. for the 
purpose of fixing bail or proceeding to outlawry. 13 Car, 2, 
*t' 2, c. 2, s, 6. It was immaterial, however, whether the 
Vrrit bore teste before, on or after the day on which the judg- 
inent was actually signed, provided it bore teste on or after 
the day to which the judgment had relation, namely, the first 
day of the term in or of which the judgment was signed. 
Gawler v. Jolly, 1 H, Bl, 74. And therefore formerly, where 
I defendant died either in term or vacation, if the plaintiff 
ligned judgment at any time before the essoign day of the 
ollowing term, it would have relation back to the first day of 
be preceding term, that is to say, to a day previous to the 
defendant's death, and the plaintiff might teste his writ of 
. fa. on the first day of that term, and levy upon the goods 
f the deceased in the hands of his executor, &c. Bragner 
. Langmead, 7 T, R, 20. Waghome v. Langmead, I B,k P, 
71. But as judgments now have relation, not to the first 
ay of the term, but to the day only on which they are signed, 
. 0, H, 4 fV, 4, r. 2, f . 3, a writ of execution founded thereon 
mnot bear teste before that day ; Peacock v. Day, 3 Dowl, 
H, and see Englehart v. Dunbar, 2 Dowl. 202, but see Watson 
, Maskell, 2 Dowl, 810. Brocher v. Pond, Id. 472; even 
here the defendant died between eleven and twelve o'clock 
i the morning, and a Ji, fa. was sued out against his goods 
etween two and three in the afternoon of the same day, the 
9urt set aside the writ as irregular. Chick v. Smith, 8 Dowl. 
37. An error, however, in the teste of the writ, may be 
mended. Englehart v. Dunbar, 2 Dowl, 202. 
But now a writ of execution may be tested in vacation, 
his alteration in the practice was first introduced by stat. 1 
ir. 4, c. 7, s, 2, which enables the judge at nisi priits, whether 
le verdict be for plaintiff or defendant, or the plaintiff be 
onsuit, to certify on the back of the record that in his 
pinion execution ought to issue forthwith, or at some day 
5 be therein named; see post title *' Trial;" and the writ of 
xecution in that case may be sued out " foTthwVt.\i ox ^1\.«- 
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wirds, according to the terms of such certificate, on any day 
in vacation or term," Id. s. 2, " but it shall and may bear tote 
on the day of issuing thereof." Id, «. 3. And if afterwuds 
the judgment in such a case be vacated, and execution sUyei 
or set aside, the party affected by such writ of execution ihill 
be restored to all he may have lost thereby, in such manner as 
upon the reversal of a judgment by writ of error, or othenrii^ 
as the court may think fit to direct. Id, t. 4. 

And now, by stat. 3 & 4 W. 4, c 67, a. 2, " all write of 
execution may be tested on the day on which the same are 
issued, and be made returnable inmiediately after execution 
thereof." And this is now always adopted in practice ; eioept 
in the ca. M. sued out for the purpose of fixing balL SetmUi 
vol. 1, p. 202. 

It mutt pursue the judgment,'] The writ of execution mut 
strictly pursue the judgment, and be conformable witii rt 
Upon a judgment against two, execution cannot be taken oat 
against one only. Clarke v. Clement, 6 T, R, 525. WheRi 
judgment was for 88/., and by mistake the ca, sa, was for 10^ 
but indorsed for 88/. only, it was hdiden irregular ; ArntU t. 
Weatherby, I Cr, M, & R. 831. Webber v. Hutchins, 8 Um» 
& ^. 319 : but the court will in general allow the writ to be 
amended in this respect, if the right of a third party have not 
intervened. Id. Bicknell v. fVeathereU, 1 Ad. & Bl, N. C. 
914. In debt on a money bond, the writ of execution, on tlie 
face of it, must appear to be for the whole amount of the judg* 
ment, namely, the penalty of the bond, the damages and coste; 
although the indorsement on it, and levy under it, must be 
only for the sum actually due and costs, &c. See TVilUamt v. 
Waring, 2 Cr. M. & R, 354. Cabbold v. Chilver, 11 Law U 
173, cp. So in debt on bond, conditioned for the performance 
of covenants, or for the payment of an annuity or the Vto, 
within Stat. 8 & 9 W. 3, c. 11, s. 8 {ante, vol. I, p. 327), the 
writ of execution is for the whole debt, &c., because the judg- 
ment is so; although it is indorsed to levy the damages 
assessed merely, and costs, i Sound, 58, note. Bat where in 
debt there was judgment for the aggregate amount of the suns 
in the several counts, and the Ji, fa, instead of pursuing the 
judgment was for the amount really due only, and the defen* 
dant applied to set it aside for this irregularity ; and the plain* 
tiff to prevent this, entered the proceedings on the roll, with a 
remittitur for the excess: this was holden to be a good answer 
to the application. Kiiig v. Birch, 1 1 Law J., 183, qb, PkUUpi 
V. Birch, Id. 297, cp. On the other hand, where a judgment 
was for 450/. but by mistake the/, fa, was for 400/. only, and 
indorsed for that sum, and which sum the defendant immedi- 
ately paid ; and upon the mistake being perceived, the remain- 
ing 50/. was demanded of him, but he refiised to pay it: the 
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court upon application granted a rule calling upon him to 
show cause why he should not pay the 50^, or why a new 
writ of ^. /a. for that amount should not issue. Huni t. 
Pawnore, 2 Dowl. 414. As to amendments in such cases, 
see post, tit, *' Amendment** 

How mdersed,'] We have above mentioned that in debt on 
a common money bond, although the execution is in form for 
the whole penalty and costs, the plaintiff must indorse his 
^frnt to levy only the sum actually due for principal and in- 
terest and costs. See fV%U%am$ v. Wearing, 1 Gaie, 268. So 
in debt on bond, conditioned to perform covenants, or to 
pay an annuity, &c., where breaches are assigned under the 
Stat. 8 & 9 W. 3, c. 11, s. 8, {ante, vol. 1, p. 327), although 
the execution must be for the penalty and costs, yet it must be 
indorsed to levy only the amount of the damages assessed and 
costs. 1 Saund, 58, note. So where money has been paid on 
account of a judgment, the execution, although in form for 
the whole amount, must be indorsed to levy only the balance. 
See Plevin v. Henshall, 2 Dowl, 743. So where judgment was 
entered up upon a warrant of attorney to secure an annuity, 
and the execution was indorsed to levy the whole, and the 
defendant was taken in execution for the whole, instead of 
mei^Iy the arrears, according to the terms of the defeasance, 
"be court discharged the defendant. TUby v. Best, 16 Eatt, 
163. Where the plaintiff included in the sum indorsed the 
!xtra costs in another action, which the defendant had pro- 
oised to pay, the court upon application reduced the sum, by 
trildng out the amount of these costs, holding them to be the 
utrject of an action only. Evans v. Pugh, 2 Dowl, 360. 

A J(, fa, and elegit are indorsed thus ; — " Levy [the whole,** 
>r " 351. 4s. 6d.], with interest on the same at the rate of four 

\€T cent, per awnumfrom the dap of^—^ 1843 [the date 

f the judgment], hesM^ sheriff's poundage, officer's fees, and 
il other incidental expenses;** adding the attorney's name and 
ddress. A ca. sa. is indorsed thus : " Levy [the whole,'* or 
'35/. 48, 6(1.], tcith interest [&c. as above], besides f^et^s 
ees, 8fc," ad(Ung the attorney's name and address. There 
J also a rule of the court of Queen's Bench, by which it 
i required that the attorney for the plaintiff or his agent 
hall, upon every /i, fa, or ca, sa,, indorse "the place of 
bode and addition of the party against whom the writ is 
uued, or such other description of him as such attorney or 
gent may be able to give ;" 12. H. 2 & 3 G. 4 ; otherwise the 
ourt will set aside the writ, Clark v. Palmer, 9 B. & C. 153^ 
f the application be made in proper time. Esdaile et al, v. 
)am, 6 Dowl, 465. But this rule is not adopted in the Ex- 
hequer, Strong v. Dickenson 5 Dowl. 99, nor in the court of 
"ommon Fleas. Brown v. Hudson, 8 DowL 4. 
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IVhen to he sued otrf.] A writ of execution we have seen 
[ante, p. 83j) cannot be sued out before the judgment is actoiDy 
signed. If the judge at nisi prius grant a certificate for imme- 
diate execution, or for execution at a certain time, the party 
may sue out execution at or after the time ^[lecified in sach 
certificate. Ante, vol. 1, p. 380. But he must sue it out within 
a year from the signing of the judgment, 2 Sound, 72 e, unless 
it be suspended by writ of error. Id, or injunction. Id, 12 f, or 
the plaintiff have judgment with a cesset execuHo, Id, Hiicocks 
V. Kemp, 5 Nev, & M. 113, and then within a year after the 
writ of error has been determined, the ii^unction dissolved, or 
the time for which the execution was stayed has expired; 
otherwise the judgment must first be revived by scire fadoi, 
before execution can regularly be sued out upon it. Siat- 
Westm. 2(13 Edw, 1) c, 45. But if sued out within the year, 
it may be executed after the year has elapsed. Simpm t. 
Heath, 5 Mees, & ^. 631. 

Delivery of wpit to be executed.} Having prepared your 
writ and properly indorsed it, and had it sealed, as already di- 
rected, take it to the sheriff's office and obtain a warrant upon 
it, and then give the warrant to the officer who will execute 
it. Or in country cases you may deliver it to the sheriff's 
agent in town, which will be deemed the same, in effect, as 
delivering it at the sheriff's office in the country. fVoodlaniti 
al, V. Puller et al., \\Ad,%(, El, 859, 9 Law J., 181, qb., and m 
ante, vol. 1, p. 22. Where upon a motion to discbarge a pri- 
soner out of the custody of the sheriff, on the ground of his 
not having been charged in execution within two terms after 
judgment, it appeared that a ca, sa. for that purpose had been 
lodged with the sheriff's agent in town within the two terms, 
but not actually delivered to the gaoler in the country, until 
after that time, the court held it to be sufficient, as a delivery 
to the sheriff's agent was a delivery to the sheriff. WHlumi 
v. Waring, 1 Qale, 268. A variance between the warrant and 
the writ is not material. Rose v. Tomblinson, 3 Dowl. 49. 
The party applying for the warrant, may have it directed to a 
special bailiff of his own nomination, if he will ; but his merely 
naming one of the sheriff's own officers, and getting the war- 
rant directed to him, does not make that officer a special 
bailiff, so as to relieve the sheriff from responsibility for his 
acts. BaUm v. Meggat, 1 Har, & W, 659, 4 Dowl, 657. Cor- 
bet V. Brown, 6 Dowl, 794. 

As to sheriff's poundage, officers' fees, expenses, &c., see 
ante, vol. 1, p. 22. 

As to ruling the sheriff to return the writ, see ante, vol. 1» 
p. 32. 

Priority of writs."] A writ of execution against the goods of 
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binds the property therein, from the time of its de« 
the sheriff. 29 C. 2, c. 3, «. 16. See Samuel v. Duke 
Mees, & W. 622. Woodland et al. v. i^/er e/ al., 11 
. 859. Therefore, if two writs against the same party, 
it of different persons be delivered to the sheriff at 
times, that which was first delivered shall have pri* 
:hough the actual sei2nire was first made under the 
(nrit ; Hutcfnnton v. Johnson, 1 TV. 729, €md iee Jone$ 
on, 7 Taunt. 56. Satole v. Paynter, I D,diR. 807. 
Drew, 4 East, 523 ; and as to the proper return to 
in such a case, see Wintle v. Ld, Chetwynd, 7 Dowl. 
iambers v. Coleman, 9 Dowl. 588. Heenan v. Evans 
Law /., 1, cp. But if the first writ he fraudulent, 
ly v. Windham, 1 WTW*. 44. Wamell v. Konti^, 6 B. 
). Barber v. Mitchell, 2 JDotr/. 574, or he set aside, 
v. Sh. of Middlesex, 3 B.9lA. 95, or he withdrawn, 
V. Preethy, 1 JBtii^. 71, the sheriff shall execute the 
So where the sheriff seized under a writ of fi. fa. in 
>ut was directed by the execution creditor not to sell, 
lerely put an officer in possession, and afterwards went 
ffice ; in November following a Ji. fa. at the suit of 
creditor against the same party, was delivered to the 
ig sheriff, who returned nulla bona to it : an action 
ereupon brought for a false return, the court held it 
ftintainable ; the sheriff, when he found the officer in 
n, should have inquired into the facts, and if he had 
he would have found the first execution to be fraudu- 
he should therefore have executed the second. Lovick 
ler, S B, & C. 132, and see Kempland v. Macauley, 
S. Pringle v. Isaac, 1 1 Price, 445. 

y for the amount levied.'] Debt will lie against a 
o recover the amount levied by him under a writ of 
as, whether he have returned the writ or not ; see 2 
144, note 2 ; it is usual, however, and advisable, to 
to return the writ first, and then to proceed in the 
[>on the return. The sum levied, also, ought to be 
d before action brought; for otherwise the court, 
ilication, will stay the proceedings in the action, on 
of the sum levied, without costs. Jefferies v. Shtp- 
r. Sc -4. 696. See Dale v. Birch, 3 Camp. 347. Where 
returned that he had seized goods under Kfl.fa. had 
, and that the residue remained in his hands for want 
s : it was holden, in an action brought against him 
mount levied, that he might show that the defendant 
iginal action was in fact a bankrupt at the time of the 
Qd sale, and the goods the property of his assignees. 
r. Walf&rd, 6 M.SiS. 42, and see Tomlinson v. Shynn, 

iB.n. 

5 sheriff may be called upon by rule, to p«^ onw Xiafe 
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money levied to the plaintiff ; which nde the court will after- 
wirdB, if necessary, enforce by attachment. StockdaU t. Hm* 
sard, 11 Ad. 9l. El. 253, 



2. Fieri Facias, 

The manner in which this writ is sued out, its teste vA . 
return, the sum for whidi it is to be filled up, and the foimoC 
the indorsement, have been already mentioned, anl«, i^.88— ^« 
It only remains to notice the manner in which it is to be ett- 
cuted, and what property may be seized and sold imder it 

What goods, Sfc, may be takenJ] The writ commandi tke 
sheriff that of the '* goods and chattds*' in his baili^ 
bdonging to the defendant, &c., he cause to be made a ceitua 
specified sum. " Goods and chattels" were formerly deeneA 
to include only such things as the sheriff could sdl. i^ 
therefore it was holden that he could not seize money « 
bank notes. Knight v. Oriddle, 9 East, 48. Pad^Md t. BriM^ 
3 BrcNi. & B. 294. Fieldhousev. Oroft,ABa9t,blQ. WWam 
Y. Ball, 2 New Rep. 376. 

But now by stat. 1 & 2 Vict. c. 110, s. 12, it is enacted, 
that by virtue of any writ of fieri fadas sued out alter the 1ft 
October, 1838, or any precept in pursuance thereof, ^tfae 
sheriff or other officer having the execution thereof may vA 
shall seize and take any money, or bank notes (whethis of 
the governor and company of the Bank of England, or of siy 
other bank or bankers), any cheques, bills of exchange^ pnn 
missory notes, bonds, specialities or other securities for maney» 
belonging to the person against whose effects such writ of 
fieri facias shall be sued out." Id. s, 12. And the sheriff or 
officer shall deliver to the execution creditor any money « 
bank notes so seized, or a sufficient part tiiereof ; and tte 
cheques, bills of exchange, &c. he shall hold as a security ftr 
so much as shall not have been raised or levied. Id., And Utf 
sheriff may sue in his own name for the recovery of suai 
secured by such cheques or bills, &c., when the time of pay- 
ment thereof shall have arrived ; but he shall not be bound to 
do so, unless the execution creditor ** enters into a bond, witii 
two sufficient sureties, for indemnifying him from all costs 
and expenses to be incurred in the prosecution of such action^ 
or to which he may become liable in consequence thereof, tlie 
expense of such bond to be deducted out of any money to be 
recovered in such action." Id, The money so recovered 
shall be paid over to the execution creditor, or such part 
thereof as shall be sufficient to satisfy the execution^ 
and the residue (if any) shall be paid to the party agdnst 
whom the writ was issued. Id, See Harrison ▼. Payntet, 
BJIfeef. & fV, 387. But where monies was paid into the hands 
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of the shtfiff of Gloucestershire by a defendant arrested upon 
a CO, sa,, and the writ was afterwards set aside and the money 
ordered to be returned to him ; the plaintiff then sued out a 
fi.f(L, directed to the sheriff of Gloucestershire, and another 
to the sheriff of Bfiddlesex, and as the London sgent of Uie 
sheriff of Gloucester was about to pay the money over to the 
defendant, the sheriff of Middlesex claimed to have it handed 
OYer to him under the jl. fa. which he held : the court how- 
ever held that it was not money of the defendant, until it was 
fctoally paid to him, and that therefore before it was so paid, 
H could not be seized under the Ji. fa. Moiten v. Stcmleift 

8 Ikwl. 169, 9 Law /., 145, ex. So where money is paid into 
court in lieu of bail, it cannot be taken under a jl. fa. in 
toother action against the defendant, even although bail have 
been put in and perfected, and the money remain in court ; 
lor the above section does not extend to money in the hands 
of a third party in trust for the debtor. Ftance v. Campbell, 

9 Devi. 914. 

Mere tenant's fixtures, belonging to a defendant, may be 
seised, removed and sold, under a Ji. fa. against him ; but if 
he be owner of the freehold, those fixtures which are actually 
attached to it, such as ranges, ovens and the like, cannot be 
taken under ay2./a., for they are parcel of the freehold, and 
not goods or chattels, ffynne v. Ingleby, 5 B. & A. 625. So, 
where mill machinery and a mill were demised to a tenant for 
a term, and he sevoed the machinery from the mill without 
the consent of the landlord, and it was seized by the sheriff 
under a^./a.9 and sold by him: the court held that no pro- 
perty in the machinery passed by the sale. Farrant v. Tkompttm^ 
&B.diA. 826, and $e§ Steward v. Lombe, I Brod. & B, 506. But 
tiie sheriff may sell a term for years in lands or houses, &c., be- 
kmging to a person against whom he has a ft. fa. ; and if he sell 
it before the return of the writ, he may execute the assignment 
at anytime after it. Doe v. Dotuton, i B.SlA. 230. See Doe 
V. Jonee, 1 1 Law /., 50, ex. He cannot however sell a mere equi- 
table interest in a term for years. Scott v. Sckoley, 8 East, 467. 
Meteatfy. Scholetf, 2 New 12. 461. Nor can he turn a tenant 
out of possession, where he has taken a term under an execu- 
tion a^dnst the landlord ; Rumball v. Murray, 3 T. R. 298, 
and it is doubtfol whether he can put the debtor himself out^ 
in order to give possession to the vendee, tee Taylor v. Cole, 
3 T. R. 292, 298, or whether the vendee must not obtain pos- 
session by ejectment. Where the sheriff takes a lease and 
&rtores in execution, if he cannot find a purchaser for the 
whole^ he must sell the fixtures separately. Barnard v. Leigh, 
1 Stark. 43. So the sheriff may sell the growing crops upon 
Isnd in the occupation of a tenant for term of years. See 
Tbmpkins v. Ru8$ell, 9 Price, 287. But where the sheriff seized 
growing crops under hJLfa., and before he sold them a writ 
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of posaesaion wu ddivered to him. at the suit of the tenant's 
landlord, founded on a demise of a date long before the /./a.: 
the court held that the sheriff was not bound to sell the crops 
under the fi, fa. ; for as, aft^ the date of the demise, the 
tenant was merely a trespasser, the crops could not legally be 
considered as belonging to him. HodgionT. Oatooigne, 5 £• & 
A.S8. 

The goods seized must be the goods and diattels of the 
party against whom the judgment was obtained and the en- 
cution sued out. And therefore if they be really the goods of 
another, although in the possession and apparent ownership 
of the defendant, they cannot be taken under an ezecutkA 
against him. See Dawum y. Wood, 3 Taunt, 256. Ednoarii 
▼. Bridge*, 2 Stark, 396. Saundtnon y. Baker, 2 PF. JBJ. 83S. 
For instance, goods on which the party has a mere Uen,OiDnot 
be seized and sold under a>f. fa, against him; Legg ▼. £oM( 
et al., 6 Mee». & fT. 36 ; although goods of his, in the hands 
of a third person, and on which such thurd person has alien, 
may, upon satisfaction of the lien. Proctor y, NichoU», 
7 Car, & P. 67. So, goods lent on hire, cannot be taken in 
execution for the debt of the hirer ; Dean v. fVhittaher, 1 0»» 
& P, 347 ; goods of a testator in the hands of his executor, 
cannot be taken for the debt of the executor ; Farr v. Nw* 
man, 4 T, R, 621, but see Quick v. Staineg, 1 B. & P. 203 ; and 
the goods of a trader who has committed an act of bankruptcy, 
cannot legally be taken under an execution against him, 
although the sheriff and execution creditor have no notice of 
the bankruptcy. Price v. Helyar, 4 Bing, 597, Chxrkmd v. 
Carlisle 4 Bing, N. C. 7, unless indeed the execution be 6ofl^ 
flde executed or levied before the date and issuing of any flat 
against him, 2 & 3 Vict, c, 29 ; and the court in such a caee 
will take notice of a fraction of a day. Pewtress et sd, v. 
Annan, 9 Dowl, 828, and see Thomas et al, y. Desanges et cd., 
2B.kA, 586. So in the case of an insolvent debtor, if a judf- 
ment be signed against him on warrant of attorney, or cog* 
novit, his goods cannot be sold under a fi,fa, thereon afbar 
his imprisonment, 1 & 2 Vict, c. 110, s. 61, although tbej 
were seized before it. Kelcey v. Minter, 1 Bing, N. C. 721. 
And after he has been ac^udged to be discharged, no/. /a. fior 
any debt from which he has been discharged, can be executed 
against any property he may have, 1 & 2 Vict, c, 110, f. 91t 
even in a joint action against him and others. Raynes et al, 
▼. Jones et al., 1 1 Law J., 62, ex. So where a vesting order is 
obtained against an insolvent debtor, before the writ of fl, /a. is 
lodged with the sheriff, the writ cannot afterwards be exe- 
cuted ; but if the writ be lodged with the sheriff, or even witii 
his deputy in town, before the vesting order issues, although 
on the sam&day, it is otherwise. Woodland et al. v. Puller el 
al,, 1 1 Ad. & El. 859. If a man make a bill of sale of fiinii- 
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tore or goods, by way of mortgage or security for money lent 
or goods sold to him, and by the deed he is to remain in 
possession until default made in the payment : such fumitore 
or goods cannot be seized under a Jl. fa,, at the suit of ano- 
ther creditor. MarHndale y. Booth, 3 £. & Ad. 498. Steward 
T. Lombe, 1 Brad, & B. 506, 4 Moore, 281, and tee Ladbroke ▼. 
Crkkett, 2 T. R, 649. But if the bill of sale be absolute, 
and not by way of mortgage, and the vendor be allowed to 
remain in possession, then, dthough it may be valid as be- 
tween the parties, yet it Is not so as against the creditors, Paget 
V. Perchard, 1 Etp, 205. Edwardf t. Harben, 2 T, R, 537, 
JVordall v. Smith, 1 Camp, 333, unless the bill of sale be by 
the sheriff under an execution, JVatkmt t. Birch, 4 Tanmt, 
823. Kidd v. RoticUnion, 2 B. k P. 59. Jezepk v. Ingram, 8 
Taunt, 838. Latimer v. Bateon, 4 B. & C. 652, or that the 
sale were by puUic auction, Wooderman v. Baldock, 8 Taunt, 
676, Moore, 11. Leonard v. Baker, I M, 9o S, 251, or the 
transfer of property in the goods were in some other manner 
notorious ; or unless the sale were made with the consent or 
privity of the party seeking to impugn it. Steel v. Broum, I 
Taunt. 381. Also where a man upon his marriage, in consi- 
deration thereof, and of 10,000i., his wife's portion, conveyed 
his real estate, and also his household goods (his real estate 
not being deemed an adequate settlement) to trustees, in 
butt for himself for life, remainder to his wife for life, re- 
mainder to the issue, &c., and continued in possession after 
the marriage: it was holden that these household goods 
could not be taken in execution under a ft. fa, against the 
busband, even at the suit of one who was a creditor at the 
time of the settlement. Cadogan v. Kennet, Cowp. 432. But 
(tearing apparel, &c., of a wife, bought by her with money 
lettled to her separate use, vests in her husband, and may be 
seized and sold under aft. fa. against him. Came v. Brice et 
il., 7 Mees. & fT. 188. So if the debtor have fraudulently 
issigned his goods to another, for the purpose of defeating the 
necution, the sheriff may seize and sell them under a ft. fa, 
igainst the debtor; but otherwise where the assignment is 
for a valuable consideration, and not fraudulent against cre- 
litors within stat. 13 £1. c. 5. Oale v. fVilliameon, 8 Mees. & 
IV. 405. 

In the case of an execution against the goods of one of two 
partners, in strictness the sheriff can only sell that partner's 
individed share in the partnership property; but if he sell the 
shares of both, he must pay over to the other partner his share 
>f the produce of the sale. Eddie v. Davidson, 2 Doug. 650. 
See Chapman v. Koops, 3 JB. & P. 289. 

As to the execution by ft. fa. against the property of a 
' domestic or domestic servant" of a foreign ambassador, see 
rol. 1, p. 133. 
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If after the sherifF has teized goods under tkfi.fa, any third 
person claim them, the sheriff may immediately apjily to the 
court under the interpleader act, in order that the itlM^ of 
the claim may be decided, and that he may be relieved firom dl 
further responsibility. See pott, title " hUerpieader." 

How executed.] The sheriff may enter the house (tf tiie 
party, against whom he has a fi. fa. and tiiere seise his goods 
under it. He cannot break open an outer door, to effixttn 
entrance ; but having once entered by the outer door, he mty 
break open an inner door, without previously demanding to 
have it opened. Hutchinaon v. Birch, 4 Tauni. 619. Or he 
may enter the house of a third party, for the purpose, if there 
be goods of the debtor there ; but he vnll only be justified k 
doing so, in the event of his finding goods there which maybe 
legally seized and sold under the writ. Under a ft. fa, agiM 
the goods of an intestate, however, he may justify entering 
the house of the husband of the i^dministratrix, whether he 
find the goods there or not. Cooke V. Biri, 5 Taunt, 765. 

Having made the seizure, the officer must leave some per- 
son in possession of the goods, see Blades y. Arundale, I M. & 
5f. 711. Ackland v. Paynter, 8 Price, 95. Doher v. Haiter, 2 
Sing, 479, and should leave his warrant with him. Aftenwds 
he makes an inventory of the goods, or of so much as he any 
deem sufficient to satisfy the debt, poundage and expentu; 
and ultimately proceeds to sell them, either by biU of nle or 
by public auction. If the debtor choose to tender the debt, in 
order to prevent a sale, he must take care to tender also die 
amount of such fees, &c., as the execution creditor would be 
entitled to levy for. See Bayley v. Pottt, 8 Ad, & El. 272. 

Veriditioni exponas, and distringas.'] If you rule the sheriff 
to return a fi. fa. and he return thatiie has seized goods of 
the defendant, but that they remain on his hands for want of 
buyers, the only legal mode of compelling him to sell them, is 
by suing out and lodging with him a vmt of venditioni exponas, 
if he be still in office, see Cameron v. Reynolds, Cowp. 406, or 
a writ of distringas nuper vicecomitenif directed to the present 
sheriff, if the other be out of office. Care should be taken to 
sue out these writs with as little delay as possible ; for if bank- 
ruptcy should intervene, CliUterbuck v. Jones, 16 East, 78, 
or the goods be seized under an extent, Ruston v. HatflM, 3 
B,k.A. 204, you will lose the benefit of your execution. 

In obedience to the venditioni exponas, the sheriff must sell 
the. goods, and have the money in court on the return day. 
If he do not, you may sue out a distringas to the coroners, 
upon which issues may be levied, as shall presently be no- 
ticed, so as to compel him to sell the goods ; but the court 
wall not punish him by attachment. Leander v. Davis, I B. 
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ft P. 359. See the form pf the venditicni, Arch. F&nm, 168, 
169, 170. 

llie distringas nvper vkecomitem commands the present 
sheriff to distrain the late sheriff, so that he expose to sale and 
sdl the goods ; see the form. Arch. Farms, 170, 171. Under 
that vrtit, the sheriff levies and returns issues to the amount 
of AOs. ; and if at the return of that writ, the goods be not 
sold and the money brought into court, move to increase 
issues, and the court will at once order issues to the amount 
of the whole debt and the costs occasioned by the sheriff's 
neglect. See PhiUips v. Morgan, 4 B.hA. 653. Nowell v. 
UndertDoed, 5 DifwL 229. 

Rent dedueted."] By stat. 8 Anne, c. 14, s. 1, no goods or 
chattels, bdng in or upon any messuage, lands or tenements, 
kased for life or lives, term of years, at will or otherwise; 
than be liable to be taken by virtue of any execution, on any 
pretence whatsoever, unless the party, at whose suit the said 
execution is sued out, shall, before the removal of such goods 
from off the said premises by virtue of such execution or 
extent, pay to the landlord of the pi^mises such sum as is due 
for rent of the said premises at the time of the seizure, not ex- 
ceeding one year's rent ; and the sheriff shall thereupon pro- 
ceed to levy, as well the money so paid for rent, as the money 
to be levied under the execution. This extends to executions, 
as well at the suit of defendants, as of plaintiffs. Hencheit v. 
Kimpsen, 2 WUs. 140. It extends however only to cases where 
the tenancy is still in existence at the time of the seizure, and 
not to executions after the tenancy has determined. Hodgson 
V. Gasarigne, 5 B. & ^. 88. 

The statute requires the payment of the rent, before the goods 
are removed from the premises; and if therefore they be sold 
and removed, the sheriff vrill be liable for the whole amount of 
the rent due, although the goods may have been sold for less. 
See Foster v. Hilton, 1 Dowl. 35. Calcert v. Jo^fe, 2 fi. & Ad, 
418, and see Groombridge v. Fletcher, 2 Dowl. 353. See OwU^ 
hm V. Barker, 1 Price, 274. The stacute says that the party 
at whose suit the execution is sued out, shall pay the rent; 
but as it is the sheriff who removes the goods, he is the party 
always deemed liable ; and the landlord may proceed against 
him for the amount, either by application to the court, or by 
action. See Duck v. Braddyl, 13 Price, 455. Green v. Austin, 
3 Camp. 260. Forster v. Cookson, 1 Ad. & El. N. C. 419. 
Reed v. Thoyts, 6 Mees. & IV. 410. The sheriff however must 
have notice of rent being due ; Smith v. Russell, 3 Taunt. 400 ; 
but if this notice be given at any time whilst the goods or their 
produce are in the hands of the sheriff, it will be sufficient. 
Amitt V. Gamett, 3 B.SlA. 440. Even where a sheriff, know- 
ing th«t rent was due to a landlord, proceeded to sell the 
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:*e King's court, is allowed to cl^ct, to have a writ of fieri 
Lfl, or that the sheriff shall deliver to him all the chattels 
lie defendant, (save his oxen, and beasts of his plough), 

the one half of his land until the debt be levied, upon a 
Onable price and extent. And as by later statutes, (:23 H. 
•• 15, s. I, and 4 J. 1, c. 3, s. 2,) a defendant shall have 
ftame writs of execution for his costs as a plaintiff for his 
-sges, &c., a defendant may of course have a writ of elegit, 
i will. If there be judgment against two, and one of them 
the elegit must be against the sur>'ivor, and the heir and 
etenants of the deceased (the latter being previously made 
lea to the judgment by scire fnclas) ; for although the 
fluent survives as to the personalty, it does not as to the 

estate. 2 Saund. 51, note 4. 

« to the manner of suing out the writ, its teste and return, 
■am for which it is to be filled up, and the form of the 
>T8ement, see ante^ p. 83, 84, &c. It only remains to notice 
manner in which it is to be executed, and what property 
r be extended under it. 

yhat property may be extended, §•(•.] In the first place the 
riff is to deliver to the execution creditor, all the goods and 
ttels of the debtor (except his oxen and beasts of his 
Ug^), at an appraised " price" or value, as hereafter mcn- 
led ; and if there be sufficient to satisfy the judgment, the 
ty's lands of course are not to be extended, 
iut if there be no goods, or (which is the same thing) no 
dence of there being any, then the sheriff shall extend the 
ole of his lands, freehold and copyhold, &c. . Formerly he 
Ud extend only a moiety of the debtor's freehold lands, and 
t any of his copyholds ; Morr'n v. Jones, 2 B. & C. 232 ; but 
W, by Stat. 1 & 2 Vict. c. 110, s. 11, " It shall he lawful for 
s sheriff or other officer, to whom any writ of ele^^li, or any 
Bcept in pursuance thereof, shall be directed, at the suit 
•ny person, upon any judgment which at the time appointed 
* tiw commencement of this act shall have been recovered 
llwU be thereafter recovered, in any action in any of Her 
4eity*s superior courts at Westminster, to make and deliver 
BCQtion unto the party in that behalf suing, of all such land?, 
dements, rectories, tithes, rents and hereditaments, includ- 
\ hnds and hereditaments of copyhold and customary tenure, 
the person against whom execution is so sued, or any per- 
il in trust for him, shall have been seized or possessed of at 
•time of entering up the said judgment, or at any time after- 
Udi, or over which such person shall, at the time of entering 
) such judgment or at any time afterwards, have any dispos- 
K power which he might without the assent of any other 
iMot eierdse for his own benefit, in like manner as the 
criff or other officer may now make and deliver enecutioiv ol 

"TOL.II. / 
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one moiety of the lands and tenements of any person against 
whom a writ of elegit is sued out ; which lands, &c., shall be 
held and enjoyed by the execution creditor, subject to such 
account in the court out of which such execution shall have 
been sued out, as a tenant by elegit is now subject to in a 
court of equity." Whether,, therefore, they be estates in pos- 
session, or in reversion after leases for lives or years, 2 Saiai. 
69, or whether the debtor have the. legal estate, or the laocis 
be vested in others in trust for him, su/pra, see 2 Sound. U, 
note 17, is immaterial. A term for years may either be deli- 
vered to the judgment creditor, at an appraised price or value, 
as any other chattel, or a moiety may be extended in the same 
manner as other lands. 2 Saund. 68, 6, /. 

Writ, liow executed.'] The writ is executed, by the sheriff 
summoning an inquest, to appraise the goods and extend the 
lands ; and their inquisition constitutes his return to the unit 
Upon leaving the wiit of elegit, at the sheriffs diffice, the w^- 
sheriff will appoint a time for its execution; no notice to tt^ 
debtor is necessary. At the time appointed, attend with yw^ 
witnesses antl other necessary evidence of the goods, and their 
value (if you claim to have them delivered to you), and (^ 
metes and bounds of the defendanVs lands, houses, Sfd (H^ 
their annual ixilue ; and as you are aware beforehand of tpM 
you will be able to prove to the inquest in these respectSt ^ 
will have no difficulty in getting the inquisition di^awnbiii 
barrister or pleader, and you may Jiave it engrossed, (leaving a 
few blanks to be afterwards filled up), ready for the inqueit l» 
sign, immediately after the elegit is executed. The proceediH 
altogether is very similar to the execution of a writ ofenqwry. 

The inquisition must set out the land, &c., extended, by 
metes and bounds, otherwise it will be void ; Fenny v. Durrmd, 

1 B.k A. 40; and an objection on this ground may be taken 
at nisi prius, in ejectment for the moiety extended. Id. 

Get the writ returned and filed, and enter upon the roU om 
award of the writ and the inquisition; see the forms, in ik 
Appendix. You mgy then commence an ejectment, to recover the 
lands extended. And you wUl also be entitled to the rents be- 
coming due after the taking of the inquisition, if the teMtnti 
have notice ; but not to the rents due before, even although they 
be not paid at the time of the inquest. Sharp v. Key, 8 Mees* 
&W. 379. 

After the debt and costs have been satisfied, the tenant may 
get back his land by a scire facias ad rehabendam terram, s^ 

2 Saund. 72, w., or by bill in equity. But a much easier and 
more simple mode of proceeding in such a case, is, to apply to 
the court, upon affidavit, who will thereupon refer it to the 
master to take an account of the rents and profits actually re- 
ceived ; and if it appear that the debt, &c. has thereby been 
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d, they will order possession to be restored to the de- 
t. Price V. Vamey, 3 B. Bt C. 783. See stat, 1 & 2 
. 110,*. 11, supra. 

inds, however trifling the value, be extended under an 
the party cannot afterwards sue out a fi, fa, or ca m. 
; same judgment ; 2 Saund. 68, b, c ; but he may sue 
her writs of elegit directed to the sheriffs of other 
es. Id. 68, b. 

4. Capias ad satisfaciendum, 

manner in which this writ is sued out, its teste and re- 
:he sum for which it is to be filled up, and tfie form of 
dorsement upon it, have been already fully noticed, ante, 
^,&c. As to the manner in which the writ is executed, 
le,vol. 1, p. 161; upon an arrest under a ca. f a. how- 
it is not necessary to serve a copy of the writ upoti 
ibtor, as in the case of an arrest upon mesne process ; 
it necessary that the officer should wait twenty-four 
before he takes the party to prison. Ev(ms v. Atkins, 
555. See ante, vol. 1, p. 165. Where the defendant was 
y arrested upon mesne process, at a time when a ca. sa. 
t him, at the suit of another party, was lying in the 
of the sheriff, Littledale, J., held, that however the de- 
t might be entitled to be discharged as to the mesne 
B, the sheriff was fully warranted in detaining him upon 
sa., as that writ attached the instant the defendant was 
tody. Arundel v. Chiity, 1 Dowl, 499. See Mackie r. 
n, 5 Bing, 176. Barrack v. Newton, 1 Ad, & EL N. C, 
%d see ante,\o\. I, p. 165 — 168. As to privilege from 
see ante, vol. 1, p. 163. Where the drfendant pleaded 
5, and there was judgment thereon of respondeeu ouster, 
e plaintiff then proceeded in his action, obtained judg- 
&nd had the defendant taken in execution upon a ca. 
le court refused to set aside the writ, on an affidavit of 
terage, holding that such an application could not be 
ined after the judgment of respondeas ouster, Digby v. 
der, 1 Dowl. 713. 

r* of discharge."] If a party, having another in custody 
nition, discharge him, he cannot afterwards take him 
a execution for the same debt, or have any writ of ex- 
i against his prc^rty, although he was discharged 
in undertaking to do something which he afterwards 
to do, Tanner v. Hague, 7 T. R. 420, or upon an 
I stipulation that the plaintiff should be at liberty to 
im again ; Blackburn v. Stupart, 2 East, 243 ; by tite 
ge, the debt is altogether extinguished. Ooodman et of. 
w> 1 B. & A. 297. So if there be a joint c«. la. ai6^xv<^ 
/2 
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two, and both be arretted, and the plaintiff discharge one of 
them, that will operate as a discharge of the other. BoM 
V. Price, 2 Moore, 285. Or if the writ be against two, lod 
one alone be arrested, if the plaintiff dischai^ge him, he ctn 
never afterwards retake him, or take the other, although be 
discharged the first on an undertaking which was not after- 
wards performed. Clarke v. Clement, 6 T. R. 525. But 
where in a warrant of attorney, given to secure a prindpil 
sum, payable by instalments with interest, it was stipohted 
that the lender might sue out execution from time to time for 
the principal or interest, or any part thereof ; and he afterwards 
arrested the debtor on a ca. 9a. for the amount of one instal- 
ment, and*the interest then due, but discharged him upon the 
undertaking of a third party that he should be forthcoming if 
it should be necessary again to take him in execution : it was 
holden that this was no discharge of the defendant from the 
residue of the debt, nor did it prevent the plaintiff froia 
having the defendant arrested for any subsequent iastalment. 
Atkinson v. Baynton, 1 Hodg. 7. So where breaches are as- 
signed in debt on bond conditioned to perform covenants, && 
{see ante,voL 1, p. 327), if the defendant be taken in execution 
for the damages assessed, and discharged, he may afterwards be 
taken in execution for damages assessed for further breachtf 
upon the same judgment. Per Tindal, C. J» W. 11. So, if 
the defendant be discharged for irregularity in the proceediogs, 
this is no bar to k scire facias on the judgment. CoOint^' 
Beaumont, 10 Jd, Sf El. 225. So where the discharge was 
effected by fraud, and the plaintiff had the party arrested a 
second time, the court refused to discharge him. Bolter v. 
Ridgway, 2 Bing, 41. So, where several defendants were 
taken upon a ca, sa., and one was discharged under the Lord's 
Act, and was not opposed : it was urged that the plaintiff not 
having opposed this defendant, was equivalent to his volun- 
tarily discharging him, and that it therefore operated as a 
discharge of the other defendants ; but the court held other- 
wise. Nadin v. Battie, 5 East, 147. 

The sheriff is authorised by the writ, to arrest the partys 
and have his body in court at the return of the writ ; but he 
is not thereby authorised to receive from the party tiie 
amount of the debt and costs. If the party arrested wish to 
pay the amount of debt or costs, he should pay or tender it to 
the execution creditor or his attorney. Where a defendant^ 
who was in custody under a ca. sa,, tendered the amount of 
the debt and costs to the plaintiff, but he refused to receive it, 
or to give a discharge, unless the defendant would pay a colla- 
teral demand for costs in another matter : it was holden that 
the defendant might maintain an action against him for mali- 
ciously refusing to discharge him, and that the refusal to sign 
the discharge was sufficient prim& facie evidence of malice^ 
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in the absence of circumstances to rebut the presumption. 
Orozier^. PUlmg, 4B.hC. 26, 6 D. & /?. 129. But where 
there was a vesting order of the Insolvent court, at the time 
of the tender, and it was on that account the plaintiff refused 
to discharge the defendant, the court held it to be a good jus- 
tification. Hounsfleld v. Drury et al., II Ad. h El. 98. 
^ry V. Hounsfleld, Id. 101. 

Where a party in custody on a ca. sa. escapes, if the escape 
were negligent, the sheriff or officer, &c. who had him in cus- 
tody may retake him ; if voluntarily, he cannot. FUetcood v. 
Clement, 6 Dowl. 508. 



5. Execution on rules, decrees, ^r. 

By Stat. 1 & 2 Vict. c. 110, s. 18, it is enacted, that all 
decrees and orders of courts of equity, and all rules of courts 
of common law, and all orders of the lord chancellor or of 
tlie court of review in matters of bankruptcy, and all orders 
of the lord chancellor in matters of lunacy, whereby any sum 
of money, or any costs, charges, or expenses shall be payable 
to any person, shall have the effect of judgments in the supe- 
rior courts of common law; and the persons to whom any 
Buch monies, or costs, charges, or expenses shall be payable, 
shall be deemed judgment creditors within the meaning of 
this act ; and all powers hereby given to the judges of the 
superior courts of common law with respect to matters de- 
poidlng in the same courts, shall and may be exercised by 
courts of equity with respect to matters therein depending, 
and by the lord chancellor and the court of review in matters 
of bankruptcy, and by the lord chancellor in matters of 
hmacy, and all remedies hereby given to judgment creditors 
are in like manner given to persons to whom any monies, 
or costs, charges, or expenses, are by such orders or rules 
respectively directed to be paid. 

And by sect. 20, such new or altered writs shall be sued 
out of the courts of law, equity, and bankruptcy, as may by 
such courts respectively be deemed necessary or expedient for 
giving effect to the provisions hereinbefore contained, and in 
such forms as the judges of such courts respectively shall 
ftom time to time think fit to order; and the execution of 
such vmts shall be enforced in such and the same manner as 
the execution of writs of execution is now enforced, or as 
near thereto as the circumstances of the case will admit ; and 
that any existing writ, the form of which shall be in any 
manner altered in pursuance of this act, shall nevertheless be 
of the same force and virtue as if no alteration had been made 
therein, except so far as the effect thereof may be varied by 
this act. 
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It is not necessary, in this esse, to tsk the ksve of tbe 
court to sue out execution ; the statute gives tiiese Tutei,lEC. 
the effect of judgments, and all the party has to do is to taA 
them as such, and sue out the proper writs. WaUi» v. Sh^' 
Jield, 7 Dou'L 793. The writ of eiecution must be sued out 
of that court, whose decree or order it is intended to enfiHoe. 
And therefore where upon a decree for costs in equity, avrit 
of ca. sa. was sued out in the court of Common Pleas, tiiat 
court, upon application, set it aside, with costs. Rs Sanif^i 
1 Dowl. N. C. 183. As to execution upon rules and (urdenof 
the courts of law at Westminster, see post. 

6. Execution on judgments or rules of inferior courts. 

By Stat. 1 & 2 Vict. c. 110, s. 22, it is enacted, that in all 
cases where final judgment shall be obtained in any action or 
suit in any inferior court of record, in which at the time of 
passing of this act a barrister of not less than seven ^etfi 
standing shall act as judge, assessor, or assistant, in the tiial 
of causes, and also in all cases where any rule or order abaU 
be made by any such inferior court of record as afoittaii 
whereby any sum of money, or any costs, charges, or expenao 
shall be payable to any person, it shall be lawful for the jadgei 
of any of Her Mi^jesty's superior courts of record at West- 
minster, or, if such inferior court be within the County Vfk' 
tine of Lancaster, for the judges of the court of Common Heis 
at Lancaster, or for any judge of any of the said courta at 
chambers either in term or vacation, (upon the application ci 
any person who at the time of the commencement of thia act 
shall have recovered, or who shall at any time thereafter 
recover such judgment, or to whom any money, or costs, 
charges, or expenses shall be payable by such rule or order as 
aforesaid, or upon the application of any person on his behalf 
and upon the production of the record of such judgment, or 
upon the production of such rule or order, such record, or 
rule, or order, as the case may be, being respectively under 
the seal of the inferior court and signature of the proper 
officer thereof), to order and direct the judgment, or, as the 
case may be, the rule or order of such inferior court, to be 
removed into the said superior court, or into the court of 
Common Pleas at Lancaster as the same may be ; and imme- 
diately thereupon such judgment, rule, or order, shall be of 
the same force, charge, and effect, as a judgment recovered in, 
or a rule or order made by, such superior court ; and all pro- 
ceedings shall and may be immediately had and taken there- 
upon, or by reason or in consequence thereof, as if such 
judgment so recovered, or rule, or order so nuule, had been 
originally recovered in or made by the said superior court, or 
into the court of Common Pleas at Lancaster, as the case may 
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be, and all the reasonable costs and charges attendant upon 
such application and removal shall be recovered in like manner 
as if the same were part of such judgment, or rule, or order : 
provided alwa3r8, that no such judgment, or rule, or order, 
when 80 removed as aforesaid, shall a£fect any lands, tene- 
ments, or hereditaments, as to purchasers, mortgagees, or cre- 
ditors, any further than the same would have done if the same 
had remained a judgment, rdle, or order of such inferior court, 
unless and until a writ of execution thereon shall be actually 
put into the hands of the sheriff or other officer appointed to 
execute the same. 



7. Interpleader at the instance of the sheriff. 

By Stat. 1 & 2 W. 4, c. 58, s. 6, reciting that difficulties 
^metimes arise in the execution of process against goods and 
chattels, issued by or under the authority of the courts of 
^w at Westminster, the court of Common Pleas of Lancaster, 
lodthe court of Pleas at Durham, by reason of claims made 
to such goods and chattels by assignees of bankrupts and 
other persons, not being the parties against whom such pro- 
cess has issued, whereby sheriff's and other officers are ex- 
posed to the hazard and expense of actions.; and it. is reason- 
able to afford rdief and protection in such cases to such 
sheriff's and other officers : it was therefore enacted, " that 
where any such claim shall be made to any goods or chattels 
taken or intended to be taken in execution under any such 
process, or to the proceeds or value thereof, it shall and 'may 
be lawftil to and for the court from which such process issued, 
upon application of such sheriff or other officer, made before 
or ^fter the return of such process, and as well before as after 
any action brought against such sheriff or other officers, to 
call before them, by rule of court, as well the party issuing 
such process, as the party making such claim, and thereupon 
to exercise, for the adjustment of such claims and the relief 
and protection of the sheriff or other officer, all or any of the 
powers and authorities hereinbefore contained, and make such 
rules and decisions as shall appear to be just, according to the 
circumstances of the case; and the costs of all such pro- 
ceedings shall be in the discretion of the court." See ante, 
vol. I, p. 266 — ^268. 

In what cases."] It is only in cases where a claim has been 
actually made to the goods seized or the produce of them by 
some third person, that the court in strictness can grant a rule 
of interpleader, at the instance of the sheriff. And therefore 
a mere apprehension upon the part of the sheriff, that the 
.goods belong to some other person, is not a suf&cVetvt ^Q^aitkd 
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to warrant the application. Isaac v. SpUsbury, 2 Dowl 211. 
See Slowman y. Back, 3 B. ^ Ad, 103. So, where merely v 
notice was given that a fiat in bankruptcy had isiued agi^ 
the defendant, the coart of Exchequer held that this ms not 
equivalent to a claim by the assignees, and discharged tbe 
sheriff's rule with costs. Bentley v. Hook^ 2 Dowl. 339. See 
Barker' v. Phipson, 3 Dowl. 590, temb. cont. So, where the 
question was, whether one writ of execution should have pre- 
cedence of another, the court refused to grant a rule. Dt^ 
V. JVaUlock, I Dotvl. 523. Salman v. James, Id. 369. So, 
the court will not interfere, merely on the ground of the de- 
fendant's landlord claiming, or having distrained for, rent 
Hay thorn v. Bush, 2 Dowl. 641, See Clarke v. Lord, Id. 227. 
Nor will the court interfere, where the claim arises out of 
proceedings in a court of equity. Sturgess v. Claude, 1 Doto^* 
505. Roach et al. v. William Clark Wnght, 1 Dowl. N. C 
56. But a claim, although by a person having a lien only 
on the goods seized, will be a good ground for the application. 
Ford V. Baynton, 1 Dowl. 357. And whether the goods beta 
the possession of the defendant, or of a third person, at the 
time they are seized by the sheriff, makes no difference^ 
Allen V. Gibbon, 2 Dowl. 292. It is the duty of the sheriff, 
however, before he applies to the court, to make some en- 
quiry into the claims, and to ascertain whether the execution 
creditor submits to, or intends to contest, them ; for if it 
afterwards appear, by the disclaimer of the parties or other- 
wise, that they have been brought before the court without 
reasonable cause, and that there are in fact no conflicting 
claims, the sheriff will probably be ordered to pay the costs of 
the parties so disclaiming. See Bishop v. Hinonnan, 2 Dowl, 
166. But it is not necessary that the sheriff, previously to 
such application, should apply to the parties for indemnity; 
Crossley v. Ebers, 1 Har, & 7K 216 ; nor is he bound to accept 
such indemnity, if offered. Levy v. Champneys, 2 Dowl, 454. 
If he do however accept such an indemnity, the court will not 
afterwards entertain any application under this act. Per 
Paiteson, J. 4 Dowl. 605, 606. Where a person claims an 
interest in the goods seized, merely as partner with the de- 
fendant, the court will not interfere, under this act: the 
sheriff in such a case must do his duty, and sell the defend- 
ant's interest as partner ; and if the plaintiff deny the part- 
nership, and require the whole interest in the goods to be 
seized and sold under the execution, the court upon appli- 
cation will enlarge the time for the sheriff's making a return 
to the writ, until the plaintiff give him an indemnity. 
Holmes v. Mentze, 4 Dowl. 300, 5 Nev. & M. 563, 1 Har. & Wi 
606. Nor will the court interfere, if the sheriff, or under- 
sheriff, or even a partner of the under-sheriff, be a party. 
Ostler V. Bower, 4 Dowl. 605, 1 Har, & fV, 653, or doncemed 
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:::: as attorney or agent for a party ; Dudden y. Long, 1 Bing. 
ET N. C, 299, 3 Dawl, 139; the sheriff muit ^>pear to stand 
12^ quite dear of all connection with the parties. Id. The ap- 
i^. location also must be made promptly, or within a reasonable 
«• time after the sheriff has notice of the adverse claim, tee Skip- 
per V. Lane, 2 Dowl. 784. Brackenbury v. Laurie, 3 Dowl, 
^- 181, otherwise the court will not relieve him. Cook v. Allen, 2 
^l. 11. Devereux v. John, 1 DowL 648. Ridgway v. FuA«r, 
3 Doto/. 567, 1 Har. & JV. 189, unless the delay be satis- 
^ctorily accounted for. Dixon v. Ensell, 2 Dowl. 621. Barker 
V. PAipwn, 1 Har. & fT. 191, 3 Dowl. 590. Nor wiU the court 
'elieve him, where the seizure of the goods was long before 
the daim was made, and the delay in executing the writ is not 
£ satisfactorily accounted for. Lashmar v. Claringbold, 2 Har, 
jj ^W. 87. Nor can the sheriff apply, after he has sold the 
Soods, and paid over the produce to the execution creditor ; 
^^ there are no longer any contending claimants ; Scott v. 
^^, 1 Gale, 204, 4 Dawl. 259. Inland v. Bushell, 5 Dowl. 
^^1,2 Har. & ^. 118; and it is immaterial, in this respect, 
J whether the money had'been paid over before the sheriff had 
if Notice of the claim. Id., or after notice. Anderson v. Calloway, 
if 1 Dowl. 636. Nor will the court interfere, after the sheriff 
'las delivered up part of the goods to the party claiming them. 
Braine v. Hunt, 2 Dowl. 391. Nor will the court, in general, 
upon any other form of application, interfere to relieve the 
aheriff in cases of execution hyjl.fa., wliere he might have 
iQade the application under this interpleader act. See Gibson 
V. Humphrey, 1 Cromp. & M. 544. It is not necessary how* 
^er that any action should be brought against the sheriff, by 
either of the parties, previously to his applying for the rule to 
interplead. See I &2 fV. 4, c. 58, s. 6, (ante, p. 103), Green 
J.Brown, 3 Dowl. 337, as we have seen, (ante, vol. 1, p. 266,) 
is necessary in the ordinary cases of interpleader. 

The Rule.1 The application must be made to the court, out 
of which the writ of execution issued ; I fV.4, c. 58, s. 6, ante, 
vol. I, p. 270 ; or to a judge at chambers ; 1 ^2 Vict. c.45. And 
if there be two writs issuing out of different courts, an applica- 
tion must be made in respect of each. Bragg v. Hopkins, 2 
Dowl. 151. It is not necessary for the sheriff, in his affidavit, 
to deny collusion with the parties ; Donniger v. Hinxman, 2 
Dowl, 424. Dobbins y. Green, Id. 509. Bondy. Woodhall, 4 
Dowl. 351; although this was formerly doubted. Cook v. Allen, 
2 Dowl. 11. If after the rule nisi is granted, any other claim 
be made to the goods, the court will allow the sheriff to make 
the new claimant a party to the rule, and will enlarge the 
rule for that purpose, if necessary. Kirk v. Clark, 4 Dowl. 363. 

Upon showing cause against the rule, if the sheriff do not 
appear to support it, it will be discharged as of course^ with 
/3 
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costs. So, if he have unnecessarily brought a party before the 
court, he vdll be obliged to pay that party's costs. Clarhy- 
Litrd, 2 Dowl. 55. And it may here be necessary to mentioii 
that no person can appear upon a sheriff's rule of interptesder, 
unless he be called upon by the rule to do so, although he hive 
a claim upon the goods seized, and be desirous to litigate tbit 
claim with the plaintiff. Id, But where the rule called vpon 
the official assignee of a bankrupt to show cause, the crediton^ 
assignees not being then chosen, it was holden that the ere- 
ditors' assignees could afterwards show cause against the role, 
although in form they were no parties to it. Ibbotm'^- 
Chandler, 9 Dowl. 250. 

If the party claiming, who is named in the rule, and duly 
served therewith, shall not appear, to maintain or relinqoi^ 
his claim, or shall neglect or refuse to comply with any role 
made after appearance, the court or judge will declare soch 
claimant, and all persons claiming under him, to be f or erer 
barred from prosecuting his claim against the sheriff, saViog 
nevertheless such claimant's right against the execution cre- 
ditor. Seel 8c 2 W. 4, c. 58, 8, 3. Bawdier v. SmUk, I Dv*^- 
417. Lewis v. Ikey» 2 Dowl. 222. The court also usuaBy 
oblige the claimant, in such a case, or his agent claiming for 
him, to pay the costs of the execution creditor, Bowdkr v. 
Smith, suftra. Lewis v, Eicke, 2 Dowl. 337, but see Oram^' 
Sheldon, 3 Dowl. 640, 1 Hodg. 92, but not the sheriff's coiti ; 
BowiUer v. Smith, supra. Perkins v. Burton, 2 Dowl. 108 > 
and where the sheriff's rule does not pray costs as against the 
claimant, the rule for costs as against him, is not absolute in 
the first instance, but a rule nisi only. Perkins v. Bvrt9n^ 
supra. Philby v. Ikey, 2 Dowl. 222. Shuttleworth v. Cktrkf, 
4 Dowl. 661, 1 Har. & fV. 662. 

If, on the other hand, the execution creditor do not appear, 
he will be barred of all claim as against the sheriff, Foird ▼• 
Dilly, 5 B. & Ad, 885, 2 Nev. & M. 622, see Donniger v. 
Hinxman, 2 Dowl. 424, cont., or, at least, will be preduded from 
bringing any action against the sheriff, Doble v. Cummins, 7 
Ad. & El. 580, and the sheriff, if he have not sold, will be 
allowed to withdraw from the possession. Field v. Cope, 2 Tyr. 
458, 1 DowL 567, or if he have sold, the court will order Wm 
to pay over the produce of the sale to the claimant ; (Jethin ▼• 
WUks, 2 Dowl. 189; and the court will order the ezecutioD 
creditor to pay the costs of the claimant, but not those of tiie 
sheriff. Bryant v. Ikey, 1 Dowl. 428. Field v. Cope, supra. 
Tomlinson v. Done, 1 Har. & IV. 123. Beswick v. Thomas, 5 
Dowl. 458, but see Glasier v. Cooke, 5 Nev. & M. 680. And if 
neither the execution creditor nor claimant appear, both will 
be barred, and the sheriff will be allowed to levy what will pay 
his poundage and expenses, &c. and then to withdraw fh>m the 
possession. Bveleigh v. Salsbury, 3 Bing N. C. 296. 
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But if a]l partiM appear, then the court shall hear their 
allegations, and finally order them to try their rights In an 
action or feigned issue, and direct which of them shidl be phun- 
tiff or defendant in the same. See I h2 W. 4, v. 58, «. 1 . Or 
with the consent of the parties, their counsel or attorneys, the 
court may dispose of the merits of their claims, and determine 
the same in a summary way; Id.; without such consent, how- 
ever, the court can only order an issue or action, and cannot 
CQtor upon the merits of the case. Bramidge v. Adsheadf 2 D(hdI, 
S9. AUeny. Gibbon, Id. 292. Curlewii y. Pocock, 5 DowL 381. 
But although they cannot enter upon the rneriti*, yet the 
claimant must state the nature and particulars of his claim, 
otherwise the coiut cannot deal with it, and the claimant may 
be banred; Powell v. Lock, 1 Har. & tV. 281, 4 Sev. & M. 852; 
^ may do this however without taking copies of the aifidayits 
OQ which the rule was granted. Afason v. Redshato, 2 DowL 
^95. If it appear that the sheriff has been ruled to return the 
fi-fa. and an attachment obtained for not returning it, the 
court will only make the sheriff's rule absolute, on payment 
^ him of the costs of the attachment. Almore v. Adeane, 3 
^. 408. 

Issue, costs, Sfc] If an issue be directed, the proceedings 
thereon are the same as in other feigned issues in ordinary 
cases. Seepost tit,*' Feigned Issue." The costsof the issue follow 
the event, Bowen v. Bramidge, 2 Dotal. 213, and see Staley v. 
BedwOl, 10 Ad. & El, 145 ; Lewis v. Holding, 9 DowL 652, 
eren alttiough the issue have been ordered by a judge at cham* 
bers, by consent; Matthews v. Sims, 5 DowL 234; but the 
successful party must apply for it by rule nm, or by a judge's 
order where the issue was directed by a judge. Burgh v. Scho- 
JleUl, 2 Dowl. N. C. 26 1 . And where the party obtained his rule 
nisi, without previously making any application to the opposite 
party, the court made the rule absolute, but without costs of the 
rule. Bowen Y. Bramige, supra. Where an issue was directed, 
and after verdict, but before judgment, the party who was de- 
fendant in the issue died, the court refused to allow the 
judgment to be entered as of a time before the death; 
they said the seventh section of the statute precluded them 
from doing so. Lambirth i. Barrington, 4 DowL 126, 1 Hodg. 
206. The rule nisi for costs of the issue, may also be for 
the coats incurred by the successful party by reason of the 
sheriff^s rule; and if it were the fault of the unsuccessful 
party, that the rule and issue became necessary, the court will 
order him to pay the costs. Seaward v. WUHams, 1 DowL 
528. Staley v. BedweU, 10 Ad. & EL 145. The right of the 
sheriff to poundage, is suspended pending the issue, and de- 
pends upon the event : if the execution creditor succeed, the 
sheriff will be entitled ; but if the claimant succeed, \ie ^VL 
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not. Barker y. Dynet, 1 Dowl. 169. If the sheriff also hne 
kept possession of the goods, or done any other act, by ocder 
of the court, for the benefit of the parties, the court peritips 
would allow him the costs of doing so ; tee Underden v. JBsr- 
gess, 4 Dowl. 104. Armitage v. Foiter, 1 Har. & JPT. 208 ; Iwrt 
not otherwise. Clark v. Chehvode, Id. 635. fVest y. Mket' 
ham, 1 i/odg-. 461, 2 Bingr. iV. C 527. 

If instead of proceeding to the trial of the action or issoCr 
the claimant abandon his claim, or otherwise fail to aYail him- 
self of the order by which the issue is directed, the courts 
order him to pay the costs of the execution creditor, up to 
the time of the abandonment, &c., together with the costs of 
the rule to pay the money out of court to him, if any have 
been paid in by the sheriff. Wills v. Hopkins, 3 DoicL 346. 
Scales V. Sargeson, Id, 707. They will also oblige him to pay 
any expenses incurred by the sheriff in keeping possessioQr 
&c. subsequentljr to the order directing the issue. Sc(M v* 
Sargeson, 4 Doti^l. 231. So if the execution creditor, instead 
of proceeding witli the issue, abandon his claim to levy upon 
the goods, the claimant will be entitled to his costs in like 
manner, and the sheriff to his expenses subsequently to the 
issue being directed. Dabbs y. Humphries, 1 Bing. N. C' 
412, 1 Hodg. 4. 3 Dowl. 377. 

If instead of directing an action or issue, the court, by 
consent of the parties, refer the matter to the master, the 
costs are entirely in the discretion of the court ; and where, 
in such a case, after the master's report in favour of the 
claimant was made and confirmed, it appeared that no blame 
attached either to the execution creditor, the claimant, or the 
sheriff, the court refused to giYe costs to either party. Morkmi 
V. Chitty, 1 DowL 520. 

Where the sheriff applies under this statute, and his rule i» 
afterwards discharged, he is allowed a reasonable time after 
that, for the purpose of making his return ; and therefore an 
attachment against him for not returning the writ, obtained 
on the very day his rule under this act was discharged, vns> 
holden irregular. R. v. Sh. of Hertfordshire, 2 Har. & W. 
122, 5 Dowl. 144. Where the sheriff, by a rule under this 
act, was authorised to withdraw from the possession of the 
goods seized, until the validity of a claim by the assignees oi 
the defendant should be decided, with liberty then to re-enter: 
and in three years afterwards, the assignees failing to establish 
their claim, an application was made for a rule requiring the 
sheriff to enter and sell accordingly; the court said that 
although the sheriff might, if he would, re-enter under the 
first rule, yet as he was then out of ofiice, they could not 
compel him to do so. Wilton v. Chambers, 3 Dowl. 1 2. 

The statute also provides (s. 7) that the rules and orders 
made in such matters may be entered on record, and shall 
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have the force and effect of a judgment ; " and in case any 
costs shall not be paid within fifteen days after notice of the 
taxation and amount thereof given to the party ordered to 
pay the same, his agent or attorney, execution may issue for 
the same by^. fa. or ca, sa. adapted to the case, together with 
the costs of such entry, and of the execution if hy fi, fa, ; 
and such writs may bear teste on the day of issuing the 
>une, whether in term or vacation." Or the party may pro- 
ceed for his costs, by suing out execution upon the rule order- 
ing the payment of them, under stat. 1 & 2 Vict. c. 110, s. 18, 
u directed, jMMf, tit. Rules, Sfc; and which he may do, without 
^tering his rule thus on record. Ceiti v. Bartlett, 1 Doirl, 
N. C. 928. 



SECTION X. 

Set off of Judgments and costs. 

h deferent actums.] Where two parties have respectively 

^judgments against each other, in different actions, in the 

^e or in different courts, whether for debt or damages and 

^ts, or for costs only, either party, upon application, may 

''(▼e the one judgment set off against the other. Thrustout v. 

Orafter, 2 W. Bl. 826. Lomas v. Mellor, 6 Moore, 95. Hall v. 

<%, 2 B. & P. 28. Peacock v. J^ery, 1 Taunt. 426. Barker 

▼. Braham, 2 JV. Bl. 869, 3 Wils. 396. Simpson v. Hadley, 1 

K & S. 696. Vaughan v. Davies, 2 H. Bl. 440. If the ap- 

plication be by the party whose judgment is least in amount, 

it is for a rule to shew cause why, upon entering satisfaction 

on the party's own record, satisfaction for the like amount 

should not be entered on the record of his opponent ; which 

will have the effect of lessening the amount for which execution 

may be issued. See Barker v. Braham, supra. If the motion 

be made by the party having the greater judgment, it is for 

a rule to shew cause why, upon entering satisfoction on his own 

record for the amount of his adversary's judgment, satisfaction 

should not be entered on the record of the latter ; Vaughan 

r. Davies, supra ; which will have the effect of preventing the 

adversary from suing out execution on his judgment, and of 

allowing the applicant to sue out execution for the balance due 

to him. This application is always made to the court in which 

the adversary has obtained his judgment. Where the plaintiff 

obtained two judgments against the defendant for 816/. in the 

Common Fleas, and the defendant obtained judgment in the 

King's Bench against the plaintiff for 3,052/., the Common Pleas 

upon application allowed the defendant to enter satisfaction 

upon the two rolls there, upon his entering satisfaction to 

the extent of 816/. on the roll in the King's Bench ; and this, 

although the plaintiff were then dead, and her «idm\n\»!tnXox 
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had sued out elegits, and commenced ejectments, to enforce 
the jud^ents. Brydges ▼. Symtk, 8 Bmg. 29. The ooait 
have granted such an applicatioii also, although the wpS^lkuA 
had his adversary already in custody in eiecutkm for the 
amount of his judgment. Simp$im v. Hadley, 1 M.kS* 696. 
But see Taylor v. fVaten, 5. M. h8. 103. The set off fai thoe 
cases, however, is subject to the lien of the attomies of tke 
respective parties. See ante, vol. i. p. 80, 81. 

The court however will not allow a debt, for which the pirtf 
has not as yet obtained judgment, to be set off against tte 
judgment and execution of his adversary. PhUvpmm v. CfM« 
well, 6 Taunt. 176. And therefore, where A. had obtaiMd 
judgment against B., and B. had obtained a verdict agaimt A. 
which however was suspended by a rule for a new trial, B.vu 
not allowed to set off the amount of his verdict against A>'s 
judgment. Garrick v. Jones, 2 DowL 1 57 . The court of Com- 
mon Pleas, in such a case, stayed execution on the judgment, 
until the rule for the new trial should be disposed of ; M<uUT' 
man v. Malin, 7 Bing. 435 ; but the court of Exchequer refilled 
this in a similar case. Johnson v. Lakemtm, 2 Dowl, 646. 

And the judgments must substantially be between the mbk 
parties. And therefore where in an action for a folse leton 
to B.Jl,fa. the sheriff obtained a verdict, it was holden that tbe 
plaintiff could not set off his judgment in the original actioa» 
against the sheriff's judgment for coats. Hewitt v. PigUt, 8 
Bing. 61. And see Holroyd v. Breare, 4 B, Sl A. 43, 700. So 
costs in an action against a bankrupt, cannot be set off ugKStt 
costs recovered by his assignees. West v. Pryce, 2 Bmg. 45$* 
And see Doe. v. Damton, 8 East, 149. But where A. brouglit 
an action against B., whose expenses were to be borne by C. and 
D., and A. was nonsuit : and afterwards C. brought an Ktiot 
against A., in which D. was interested, and wasnonsnit: it^Mi 
holden that the costs of these nonsuits respectively might be 
set off, one against the other. 0' Connor v. Murphy, I H. Bl, 6S7' 
So where several actions upon two policies of insurance mm 
consolidated, and both policies were underwritten by the saM 
parties, among whom were A. and B. ; and in one of the caoMi 
tried, A. was defendant and the plaintiff became entitled to 
costs, in the other against B., B. was entitled to costs : it vw 
holden, that the costs taxed for the defendant in the one ac- 
tion, might be set off against the costs taxed for the plaintif 
in the other. Nunez v. Modigliani, I H,Bl, 211. So, costs 
recovered by A. against B. in one action, have been allowed to 
be set off against costs recovered by B. against A. C. and D. 
in another. Demie v. Elliott, 1 H. Bl. 587. MitcheU v. OM- 
Jleld, 4 T. R. 123. And see Glaisier v. Hewer, 8 T. R, 69- 

In the same action.'] If two ju<%mcnt8 be obtained by qipO» 
aite parties in the same suit, the one maybe set off agahnt tiie 
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other, As where there are sereral issues, and some are fbund 
for the plaintiff, some for the defendant, we have seen (ante, 
P- 58] that the costs of the defendant must be deducted from 
those of the plaintiff. And if several defendants employ 
the same attorney, and on one count of the declaration the 
plaintiff obtain a verdict against one of the defendants, but 
the other defendants have a verdict generally, the defend- 
^ts vrill be entitled to have their costs set off against those 
of the plaintiff, without regard to the lien of the plaintiff's 
^mey ; Starling v. Couiins, et al.3 Dowl. 782. George v. 
£2ifon, Id, 419, 1 Hodg. 68. Leesy, KendaU et al. 1 Har. k fV, 
316 ; particularly where the attorney appears to be substantially 
the plaintiff in the action. Pocock v. CShaunessy et al. 6 
M. & EL 807. So where two defendants suffered judgment 
l>y defietult, and two others proceeded to trial and obtained a 
verdict, the court allowed the costs and damages in the Judg- 
ment by default to be set off against the costs of the other two 
defendants on the Postea. Schoole v. Noble, 1 H, Bl. 23. 

So interlocutory costs may be set off agahist costs, &c. upon 
a judgment, without regard to the attorney's lien, HoUiday ▼. 
I^npes, 3 Bing. N. C. 774. Abemethy et al. v. Paton, 8 Law, 
J. 205 cp. Doe v. Carter, 8 Bing, 330. Lang v. Webber, 1 
Price, 375. Howell v. Harding, 8 East, 362, or the costs, &c. 
upon a judgment against interlocutory costs, or interlocutory 
costs on one side, against interlocutory costs on the other, in 
the same suit. Doe\, AUop,9 B.hC.*!^. But where a de- 
fendant, by a judge's order, was permitted to go to trial, upon 
payment of a certain sum of money, and the costs up to that 
time, and he proceeded to trial and obtained a verdict, with- 
)Qt complying with the terms of the order, the court refused 
X) allow him to set off his costs against the costs he was to 
lay the plaintiff under the order, so as to deprive the plaintiff's 
ittomey of his lien. Aepinall v. Stamp, 3 B, k C. 108. So 
lirhere a judgment of more than a year's standing, was uneze- 
uted, and requhned to be revived by $cire facias before exe- 
ution could be sued out upon it, the court refused to allow 
he plaintiff to set off the judgment, against costs ordered to be 
mid to the defendant by a subsequent rule. Doe v. Lord, 7 
id. h El. 610. So, where the plaintiff had the defendant taken 
n execution for the whole amount of his judgment, it was 
kolden that he could not afterwards set off the costs under 
hat judgment, against interlocutory costs due to the defendant. 
ieard v. McCarthy, 9 Dowl. 136. But in cases where the 
mrty is entitled to the set off, the master may do it in taxing 
t)8t8, without any application to the court for leave to do so. 
Paxton V. Wyllie, 10 Law, J. 292, cp. See as to the attorney's 
ien, ante, vol. i. p. 80, 81. 

Costs in equity.'} The court of Common Pleas Vvwft saJtoswA. 
:he costs in a suit in equity, to be set off against tYve coiX* ^^ 



Sinclair, 5 Dtncl, 26. CaddeU y. Smart, 4 Dowl, 760. 
V. Helifer, 2 i>otr2. 540. 

Where the phuntiff obtained judgment in an acti 
libel* and at the trial entered into a rule to pay the d 
70/., about which there was a dispute between the partic 
the action ; the court on application allowed the d 
to set off this 70/. against the plaintiff's judgment. iV 
Newion, 8 Bing. 202. 

But where a plaintiff was arrested for the costs of a 
on his way home after attending the trial of anothc 
causes, and paid 47/. in order to get his liberty : the ( 
ordering that sum of 47/. to be refunded, refused to a 
defendant to set off his costs against it. Pitt v. Coomk 
& W, 13. 



SECTION XI. 

Entry of satufaction on the Roll. 

Where the amount of the debt or damages and c< 
been paid, the defendant may have an entry of sati 
made upon the roU. And in trover for title deeds, tl 
upon the application of the defendant allowed satisfai 
be entered on the roll, upon the terms of the defendi 
vering up the deeds, paying all costs as between attoi 
client, and in other respects placing the plaintiff in as 
situation as he was before the cause of action arose. 
V. Sandon, I D.ScR. 201. So, the defendant was all 
enter satisfaction on the roll upon a judgment obtained 
him in the court of King's Bench, on his entering sati 
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mployed by the plaintiflf in the cause, even although he have 
lien upon the judgment for his costs ; but it may be directed 
any other attorney, without an order to change the attorney. 
Iforr y. Smith, 4 B,&J. 466, and see Abbott v. Rice, 3 Bing. 
32. See the form of the warrant. Arch, Forms, 271 ; it may 
le had at the stationer's. Where in an ordinary case of pay* 
Qent of debt and costs, the defendant moved to enter satisftc- 
ion on the roll, the court held that it could not be done with- 
nt this warrant from the plaintiff. Wood v. Hurd, 5 Dowl. 
88. And where the plaintiff had died, the court refuted to 
How satisfiaction to he entered, on the mere affidavit of the 
lefendant's attorney that the plaintiff had received a certain 
om from the defendant in full satisfaction of his demand, it 
ppearing that administration had not been taken out to the ' 
laintiff's effects. Speach v. Slade, 8 Moore, 461. Also, 
'here the plaintiff was abroad, so that the warrant could not 
« obtained, the court were not satisfied with the affidavit of 
lie sheriff's officer that he had levied the amount, and paid it 
3 the plaintiff's attorney, but they required also the affidavit of 
lie plaintiff's attorney to the same effect. De Bastos v. fViU» 
w«, 1 Hodg. 15. 

In the Queen's Bench, a satisfaction piece is made out on 
orchment, (see the form, in the Appendix ;) and this, together 
iththe warrant, is handed to the qfficer who acts as clerk of the 
figments, who after entering them, fiands the satisfaction piece 
> the clerk of the treasury, to be entered on the roll. In the 
ommon Pleas, a satisfaction piece is not necessary ; but the 
^unber of the roll and the day on which judgment was signed, 
^ mritten in the margin of the warrant, in term time give it 
the clerk of the treasury, who will take t?ie roll into court, 
}^ the master will enter satisfaction upon it ; or in vacation, 
^it to the officer who acts as clerk of the judgments, who wiU 
fAe out a judged s fiat for the entry, will attend with you before 
P»dge to get it signed, and will then make the entry on the roll. 
It is scarcely necessary to mention, that the roll must be 
^viously made up and carried in. 

CHAPTER VII. 
Amendment and writ of error. 

SECTION I. 

Amendment. 

A party cannot amend his own proceedings ; the court will 
*t sanction it in any case. Where a writ of summons, when 
"^t sued out, was directed to the defendant in Middlesex, 
^ upon its being ascertained that he resided m Suttc^, 
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Surrey was substituted for Middlesex in the writ, and it m 
served, ^^ithout being re-semled : the couit said, thAt tiie attor- 
ney in this instance bad been guilty of gross misconduct, mi 
on that ground they set aside the proce^lings, on payment o( 
the debt without costs. Siggen y. Samom, 2 Dmol. 745. 
Where an affidavit was altered after it was sworn, by insectiDi 
the words '* the paper writing marked A. is a true copy," tie 
court held that the alteration rendered the affidavit a noUitfi 
and that it could not therefore be used. Wright v. Sfttmtr, 
5 Dou'L 92. £ven where an appearance was entered by mil- 
take in a wrong name, and the defendant's attorney, instead of 
applying to have that amended, entered another appeannoein 
the right name, and signed a non pros for want of a dedni- 
tion : the court held it to be irregular, and set aside the judg- 
ment with costs. Bate v. Bolton, 2 DowL 677. 

But the court or a judge at chambers, will in general git* 
leave to amend, in all personal actions and in ejectment, when- 
ever the justice of the case appears to require it ; and in peMl 
actions, as well as in others. Jones v. Edwards, 3 Mees. ft W- 
218. 

Amendments are allowed by a judge at chambers, or at the 
assizes, or by a judge at nisi prius, or by the court : in ordi- 
nary cases, before verdict, the amendment required will 1* 
allowed by a judge, upon summons ; after verdict, the vp^ 
cation is usually made to the court ; and where the necessity 
for the amendment is first perceived during the trial of the 
cause, or immediately before it, as in the case of variance, or 
the like, the application is made to the judge at nisi prins. It 
is not required that the application should be made within toy 
particular time ; there is no analogy in this respect between iti 
and an application to set aside proceedings for irregu]iiity< 
WeUh V. Hall, 9 Mees. & W. 14. But if a judge make an ordir 
to amend, and the opposite party wish to rescind that ordOt 
an application to the court for that purpose must 15e iM^ 
promptly. Baden v. Flight, 6 Dowl. 177. As these amend- 
ments are entirely in the discretion of the judge granting themi 
the court will seldom interfere with the decision of a judge 
upon the subject ; indeed they have, in more than one instance, 
doubted their authority to do so. See R. v. Archbishop of York, 
3 Nev. & M. 453. Doe v. Erringtm, Id. 646, 661. Videpost. 
Amendments are usually granted upon payment of costs, and 
upon such other terms, as to pleading, taking short notice of 
trial, &c., as the judge shall think reasonable. But this i9 
entirely discretionary with the judge granting the amendment. 
See Wall v. Lyon, 1 Dowl. 714. R. v. Archbishop of York, 
supra. If the amendment be granted upon payment of costs, 
the party entitled to them, if he wish to proceed in the actios, 
should demand them, and if not paid, he may apply to rescind 
the order ; or if the other party amend, without paying the 
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X)8t8, and attempt to proceed in the action, a judge upon sum- 
nons will stay his proceedings ; but no attachment will lie for 
the non-payment of these costs, as the order is merely condi- 
tional. Turner v. GUI, 3 Dowl. 30. The party obtaining the 
order, however, may abandon it, if he will, not choosing to 
amend upon the terms imposed ; and in that case he may pro- 
ceed in the action in the same manner as if such order had 
ne?er been applied for or granted. Black v. Sangster, 1 Or. 
M.kR.52l. But he cannot get it altered, or have any part 
<tf it rescinded, after he has served it, or otherwise acted npon 
it. Giraud v. Austen, 1 Dowl. N. C. 703. 

Tiie judges are usually very liberal in granting an amend- 
i&ent, where the justice of the case requires it ; except in hard 
actions; in cases where the amendment would a£fect the rights 
of third parties, such as bail, &c. ; and in cases of deviation 
^m the forms, &c. under the uniformity of process act and 
the new rules, with which they usually exact a strict com- 
P^ance. All this shall presently be noticed more fully. 

Amendment in particular instances. 

Abatement, pleas in,"] The court will not allow of an amend- 
B^nt in a plea in abatement, as it has no reference to the 
nierits, and merely has the effect of delaying the suit. Atkm' 
m Y. Gent, 2 CkU, 5. Anon, 1 Tidd, 690. 

Affidavit,'] An affidavit cannot be amended, in substance or 
^ form. Wood v. Stephens, 3 Moore, 236, unless it be re-sworn ; 
^ then it has effect only from the date of the new jurat. 
^ post tit, " Affidaoit," But where an affidavit on which 
(rule nisi had been obtained, appeared to be defective in the 
Qrat, and upon showing cause, another affidavit exactly the 
ime, but with a correct jurat, was produced, the court allowed 
be rule to be enlarged, on filing the second affidavit, and pay^ 
ig the costs of the appearance of the other party to show 
ftose. Goodricke ▼. Turley, 2 Cr, M, & R, 637. And where 
Sdavits, to be used on showing cause against a rule, are 
»und to be defective in any formal part, the court may give 
ave to have them amended and re-sworn, and adjourn the 
earing of the rule in the mean time ; Anderson v. Ell, 3 Dowl, 
) ; and this, even although the time for filing a fresh affidavit 
lould have expired. Ex p, HaU, 8 Law J., 21 1, qb. 

Appearance.] An appearance may be amended. Where the 
laintiff entered an appearance for the defendant by a wrong 
ime, it was amendnl, even after declaration. Wheston v. 
ackman, 3 WUs, 49. So, where the defendant enters an ap- 
earance in a wrong name, it may be amended ; but where, in- 
%ad of api^ying to have it amended, he entered a tv«w «^- 
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pearance, and afterward! signed judgment of non pros for 
want of a declaration, the court held his proceedings to be 
irregular, and set aside the judgment. Bate v. BoWm, 2 Cr, 
M. & R. 365. 

Avowry, ^*r.] Ayowries may be amended. Brown Y.Scaice, 
4 Taunt, 320. The court have allowed them to be amended, 
in the description of the premises, the terms of the hoidingt 
&c. ; and they have even allowed new avowries to be added, 
varying the amount of rent, &c., although issue had been 
joined, and notice of trial given and countermanded, and >!• 
though more than two terms had elapsed since the former 
avowries were pleaded. Prior v. Duke of Buckinghamt 8 
Moore, 584. 

So, leave has been iciven to amend pleas in bar to an 
avowry, after argument on demurrer. Mattraven v. Jbw^i 
3 mis. 295. 

BaU."] The bail piece may be amended, Anderson v. li«^ 
1 B. & P. 31, upon a re-acknowledgment by the bail ; Cni^^' 
CogS^t 4 Moore, 65 ; but not without their consent, Bing^ 
Y. Dickie, 5 Taunt. 814, it being a general rule witli the judges, 
not to allow of an amendment, to cure anyvirregularitf, of 
which the bail may take advantage. Pultcood v. Annis, 3 B. ft 
P. 32 1 . The court have also refused to amend a bail-inece in 
error, where it would have the effect of defeating an execution. 
Reed v. Cooper, 5 Taunt, 320. 

So, the court will not amend the recognizance of bail, unkv 
with the consent of the bail, Tabrum v. Tenant, I B. &P.481. 
See Hartley v. Hodson, 1 Moor, 814, or at their instance, Bd- 
liday v. Pitzpatrick, 4 Taunt. 875. See BoUomley v. MedhMfd, 
13 Price, 589, or where the defect has arisen from a mere mis- 
take of the officer of the court. Mann v. Calow, 1 Tttunt, 221* 
and see Christie v. Walker, 1 Bing. 206. And in an action on 
the recognizance, they have reftised to amend it, after issoe 
joined, on nul tiel record. Venn v. Warner, 3 Taunt. 263. 

So, in a scire facias against bail, although the court may or- 
der an amendment, if they will, Perkins v. Petit, 2 B. & P. 275, 
yet they usually refuse it, upon the ground that they will not 
cure an irregularity, of which the bail may take advantage. 
Fulwood V. Annis, 3 £. & P. 321. And the same as to the de* 
daration on the scire facias. Stevenson v. Grant, 2 New R. 108. 

If the bail, however, require an amendment, the court in 
most cases readily grant it. But they will not so readily grant 
an amendment in an affidavit of justification of country bail, as 
the liability of the bail has not then commenced, and the affi- 
davit is deemed a proceeding entirely upon the part of the 
defendant. See Burford v. Holloway, 2 D. & 12. 362. And in 
all cases, where such an affidavit states that the bail are '* pos- 
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ssed of," instead of " worth," property to the required 
Qount, (a mistake which has become very usual), the court 
' Exchequer have made it a rule not to allow the affidavit to 
! amended. Naylor's Bail, 3 DowL 452, and see Worliion'i 
iU, 2 Dowl. 53. 

Capias.'] Formerly the court or a judge, upon application, 
ould allow a writ of mesne process to be amended, Stevenson 
Dangers, 2 B. & P. 109. Adams v. Luck, 3 Brod. & B. 25. 
arty v. AsMeigh, 2 W, Bl. 918, even after issue joined, Carr 
Shaw, 7 T. R. 299, if the amendment would not have the 
feet of charging the bail, Inman v. Huish, 3 New R. 133, or 
' preventing the defendant from proceeding in an action for 
Ise imprisonment for an arrest under it ; Anon. 1 THdd, 160; 
Qless, indeed, the defect in the writ rendered it a nullity alto- 
Jther. Kenworthy v. Peppiat, 4 B. & A, 288, 
But now, as the form of the writ is given by statute, and 
-rsons must know that they are bound strictly to conform to 
I the court will not allow an amendment of a capias, Colston 
Berens, 3 Dowl, 253, unless the plaintiff would otherwise 
' deprived of his remedy. Bilton v. Clapperton, 1 DowL 
'• C. 386. Nor will they amend the copy of the writ, which is 
divered to the defendant upon his arrest, where it varies from 
lewrit. Byfieldy. Street, 2 Dowl. 739. See Hodgkmson ▼. 
oigkinson, 3 Nev. & M, 564. In the indorsement on the 
rit, however, the court will allow of an amendment, upon 
lyment of costs ; formerly in that part of the statement of 
e amount of debt and costs, which stated that if the 
leant were paid within four days " from the service hereof,** 
oceedings should be stayed, if, instead of the word "service,** 
e word " execution" were used, (which was a very usuial 
itake), the court would allow it to be amended, on pay- 
ait of costs. Urquhart v. Dick, 3 DowL 17. Shirley v. Jacobs, 
101. Cooper v. Waller, Id, 167. So, where there was a 
riance between the order for holding to bail, and the indorse- 
int upon the writ, in the sum, the order being for 4222., and 
lorsement 422/. 13«. Ad., the court refused to discharge the 
'endant on that account, and ordered the indorsement on the 
it to be amended. Plock et al. v. Pachico, 9 Mees. & W, 342. 
[f a writ be filed of record, and there be a mistake in the re- 
*ding of it, the court will allow it to be amended, according 
the truth. Green v. Rennett, 1 T. R. 782. 

Declaration.'] The court will allow a declaration to be 
lended, in the title ; Coutanche v. Le Ruez, 1 East, 133 ; Sy- 
mds v. Parmenter, 1 fVils, 256 ; in the name of the plaintiff; . 
trdner v. Walker, 3 Anst, 935 ; see Freen v. Cooper, 6 Taunt, 
8 ; but see Moody v. Aslatt, 3 Dowl, 486 ; in the name of the 
fendant; Owens v. Dubois, 7 T, B, 698, and see Horton-^* 
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Stamfurd, 2 Dote/. 96 ; in adding the name of a plaintiff, pr» 
formd ; Lakin v, ^'atmrnj 2 DowL 633. Baker v. Nesm, 1 
Cr. & A/. 112; in striking out the name of one of aerenl de- 
fendants, on pa3nnent of his costs ; Palmer y. Beale et eil.,^ 
Dowl. 529 ; in substituting for an averment of notice of diS' 
honour, a statement that the defendant had dispensed m^ it, 
io an action on a bill of exchange ; Burgh y. Legge, 8 Lm /.. 
258 ex. : in adding new counts for the same causes of actios; 
Freen v. Cooper, 6 Taunt. 358. Brown y. Crump, 6 Ttml 
300. R. V. Archbishop of York, 3 Sew & M. 463. £«gr ^' 
Boyd, 8 i>otr/. 272, 9 Lotr J., 170, cp. ; in striking out cowits^ 
Aylwin v. TVwM, 1 Bing. N. C. 170, »ee Tomlinson v. iVamiy,2 
I>ofr/. 17. Tenour y. 5mt7A, 1 Lrf. IC«t. 141; andfonnerly 
even in the very form of action, changing it from assumpsit to- 
debt, or the like : Bitting v. Flight, 6 Taunt. 419, 422 : in or- 
dinary cases, at any time whilst the proceedings remain vt 
paper, Havers v. Bannister, 1 fVils. 7. Horgtony.ShUlUer,^ 
Moore, 490, provided the amendment have not the efSect of 
again charging the bail, if they have been already discharged 
by reason of the defect. Levett v. Kibblewhite, 6 Taunt. 483. 
They will amend a declaration also, in the damages laid, or the 
amount of debt stated in each count, if the application be 
made before the trial. Dew et al. v. Katz, 8 Car, & /*. 315. 
But the court will not amend the declaration after verdict, liy 
increasing the amount of the damages laid, without sending 
the case to a new trial, even although it appears evident on the 
face of the declaration that the damages were laid too low by 
mistake. Tomlinson v. Blacksmith, 7 T. R, 132, andseePearct 
v. Cameron, I M. & S. 675, hut see Tibbs v. Barron, 12 Lm^n 
33, cp. And the court of King's Bench refused to amend 
the declaration, after a motion made to arrest the judgment 
for the defect sought to be amended. Collins v. Oibbs, 2 Bvrr» 
899. 

As to the time for pleading, after an amendment of the d^ 
claration has been allowed, vide ante, vol. 1, p. 277. In the 
Queen's Bench, the defendant may demur specially to the 
amended declaration, although before the amendment he^as 
under terms to plead issuably, &c. Children v. Mannering, ^ 
Dowl. 120. 

Declaration in ejectment.'] The court will allow a declaration- 
in ejectment to be amended, in the same manner as an ordi- 
nary declaration in other cases. They have allowed an amend- 
ment by altering the day of the demise, Doe v^MiUer, 1 C**** 
536. Doe v. Pilkington, 4 Burr. 2447, even in ejectment ftW" 
a forfeiture. Anon. 1 Chit. 536. They will allow the term in 
the demise to be enlarged, if it appear to them to be necessary 
to answer the ends of justice. And therefore, where the term 
expired, whilst the cause was suspended by a writ of error ai»d 
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UDctioD, the court allowed the declaration to be amended, 
enlarging the term. Vicars v. Hayiion, in error, Cowp. 841 . 
(t where a very long period has elapsed, the court will not 
%rfere, Doe v. Tuckett, 2 B. & J. 773, unless they are well 
isfied that they shall not be working injustice by doing so. 
UMbuy V. Haetelden, I B. & C 121, and see Doe v. Rendetl, 
Ohit. 535. They have amended the dechiration, by striking 
t the word " tenements," even after judgment, and error 
dogfat. Anon. 1 Chii. 537. They have even allowed a new 
Bat to be added, on another demise, aft^ three terms had 
ipied, and the roU made up and carried in. Doe v. Armitttge, 
O.kR.nd, So, they have allowed the notice at foot of 
i declaration to be altered, after service, by subctituting Hi- 
7 for Michaelmas term. Doe d. Bass v. Roe, 7 T. R. 469, and 
adding the words " you will be turned out of possession of 
5 ttme," which had been omitted. Doe d. Darwent v. Roe, 
OowL 336. 

At^ittry, writ of, Sfc] The court will amend a writ of en- 
iiy, by the award of it upon the roU. Johnson v. Touknm, 
Bttf, 173. Pippet V. Heam, I D. Bl R. 266. They have also 
readied an inquisition, by adding damages, where the addi- 
^ was necessary to entitle the plaintiflf to costs, namely, ia 
^ for the single value of tithes. Bale v. Hodgetts, 1 Bing. 

£mor, writ of, Sfe.] A writ of error, although in the nature 
a commission, is amendable, by stat. 5 6. 1, c. 13. R. t. 
'^ms, 1 Ld, Ken. 470. It may be amended in the names 
the parties, see Barnard v. Guy, 2 Smith, 259, or by adding 
striking out the name of a party, Verelst v. Rafael, Cowp. 
5, and see Binns v. Pratt, 1 Chit. 369, or by changing the 
tfi of action, Sampayo v. De Payba, 5 Taunt. 82, and the 
e. The transcript, also may be amended ; Daubers v. Pender, 
^tls. 337 ; and where the clerk of the errors, having made a 
<take in transcribing the record, and error being assigned 
' that cause, amended the transcript himself, without asking 
cleave of the court : the court refused to order the tran- 
ipt to be restored to the state in which it was when th^ 
fty assigned his errors. Randole v. Bailey, 1 M. & S. 232. 

^ecution.'] The court will in general amend a writ of exe- 
tion, where the amendment will work no injustice. They 
ve accordingly amended it, in the return, Atkinson v. New- 
^ 2 B. & P. 336, in the names of the parties, Mackie v. 
^ 4 Taunt, 322. Newnham v. Law, 5 T, R. 577. Anon, 
Ohit. 350 n, in the sum recovered, Laroche v. JVasbrough, 2 
ft. 737. Amell v. Weatherhy, 1 Cr. M. & R. 831. ATCkw- 
>c V. Melton, 3 Nev. & M. 881, in the cause o£ «fi!tUm, Bi^« 
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nell V. H'ethereil, 1 Ad. Sf EL N. C. 914, and in other respectii 
see Simon v. Gutmey, 5 Taunt. 605, even after the writ hid 
been executed. Hunt v. Kendrick, 2 W. Bl. 836. MedM^. 
Smith, 4 Taunt. 322. So, where the writ varied from tk 
judgment, the court ordered it to be amended. Shaw t. Mat- 
well, 6 T. R. 450. So, where instead of a testatum fi. fit, i 
fi. fa. was directed to the sheriff of a different county firom tint 
in which the venue was hud, and the plaintiff, in order to le- 
mcdy the irregularity, sued out a fi. £&. to the proper riieril^ 
and had it returned nulla bona : the court, upon appbcitioD, 
allowed the first writ to be amended, so as to make it a tettt* 
turn fi. fa., although the writ last sued out appeared to be le- 
turnable several days before the judgment was signed. iA|' 
V. Ring, I H. Bl. 541. Cowperthwaite v. Owen, 3T.R. 657. 
But the court have refused to amend a fi. fa. in this way,irten 
the application was not made until the defendant's dotiu 
Phillips V. Turner, G Binfc. 237, or until after the defendant hid 
moved to set aside the ^Tit for irregularity. Tovjeny.Nttla^ 
I Ad. ^- El. N. C. 319. So they have refused toamendi 
fi. fa. where it appeared that the defendant had beooas 
bankrupt, and that without the amendment the propel 
seized under the writ would go to his assignees; Hunt v. F9h 
man, 4 M. Sc S. 329. Webber v. Hutchins, 8 Meet, k W, 319; 
nor will they do it in any case where the amendment will sffitf 
the rights of third parties. Id. And therefore, where the ihft- 
riff obtains an interpleader rule, if an application be made to 
amend the writ or the sum indorsed. upon it, the daimantiftC' 
must be made parties to the rule. Hammond v. Naoin, I 
Dowl. N. C. 351. So they have refused to enlarge the retniB 
of an eligit, where the application was made by the sheriff, vitli' 
out the privity or consent of the plaintiff. Hildyard y.Btitr, 
1 Cr. &Af. 611. 

The court have, under peculiar circumstances, ordered the 
sheriff's return to a writ of execution to be amended, althoag^ 
the application was made by the plaintiff, and not by the lh^ 
riff. Green v. Glassbnook, 2 Bing. N. C. 143. See Rowf ▼• 
Tapp, 9 Price, 347. But it has been refused even to the sherift 
where the application was not made until after an actioD 
brought against him for a false return, in which he was uDdcr 
terms to plead issuably, and the amendment would haye the 
effect of raising a totally different issue from that intended. 
JVylie v. Pearson, 1 Dowl. N. C. 807. 

Habeas corpus.'] A writ of habeas corpus, sued out by a pri- 
soner, was amended upon application, by altering the teite 
irom the 1 Vict., to the 7 W.4. Exp.Davies,4Bing.N.CA'f* 

Issue.} If the issue delivered be defective, the court will P^ 
the plaintiff leave to amend it. Where the plaintiff obtatacd 
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tnd served the usual order to try a cause before the sheriff, but 
ielivered bis issue in the 'ordinary form, as an issue at nisi 
>riu8, and not in the form prescribed in such cases by the rule 
'f court : upon a motion to set aside the issue and notice of 
lial for this irregularity, the court gave the plaintiff leave to 
•mend, upon payment of costs. AttwiU v. Baker, 5 DmcL 4 62. 
^ where the issue varied from the writ of trial, and there vn» 
^ blanks left in it when delivered, the court gave leave to 
mend it even after verdict. TVatts v. Ball, 1 M. k Gr. 208. 

Jviigment,'\ A judgment may be amended, not only in the 
enn of which it is given, but at any time afterwards, whether 
be mistake be deemed the error of the clerk, or otherwise. 
lifter V. Dansey, 4 M. & S. 94. Even after error brought and 
nors assigned, the court have amended the judgment. Heet v. 
Morgan, 3 T. R. 349. Paddon v. BartUtt, 1 Har, & JV, 286. 
^Hm, in an action against an executor, the judgment by mis- 
>lce was entered d€ bonis propriis mstead of de bonis testatoris, 
be court allowed it to be amended, after error brought. Per 
Wfer J. m Green v. Bennett, I T. R. 783. Where in replevin 
be jury found for the defendant, but instead of finding the 
mount of the rent or the value of the cattle, gave the defend- 
^t damages, and he entered up his judgment accordingly : the 
'OQTt, after error brought and errors assigned, allowed the de- 
CQdant to alter his judgment into a judgment pro retomo 
wiwcto. Rees v. Morgan, 3 T. R. 849. But the court have 
cftised to amend a judgment, to the prejudice of an executor, 
'bich two terms before had passed for him on demurrer, 
^ce V. Nicholson, 6 Taunt. 45. 

•'wy pivcess."] The court will amend the jury process, if 
"fife be any thing to amend by. And therefore, where the 
^^ was tested on the 4th June, returnable on the 6th, but 
^^ distringas bore teste on the 2nd November, returnable on 
^ 17th June, unless the Lord Chief Baron should come on 
^ 15th June, and the cause was tried on the 25th June : the 
^ allowed the distringas to be amended in its teste and re- 
•ni, upon payment of costs of the rule, and of a writ of error 
^ had been brought. Cheese v. Scales, 1 2 Law J., 14, ex, 

^isi priiis record.'] Where at the trial of an ejectment, it ap- 
'^red from the memorandum in the nisi prius record that the 
tion was commenced in 1798, whereas the time limited for 
bging the action expired 1796 ; in fact, the action was com- 
inced in 1792, but there was no proof of that at the trial ; 
wever, a verdict passed for the plaintiff, with liberty to the 
^endant to move to enter a nonsuit : but in the following 
Dn the plaintiff moved to amend the plea and nisi prius 
3rd, and the court granted it. Doe v. Doknan^ 7 T. R. C)\%. 

OL. II. • ff 
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So, the memorandum has been allowed to be altered, by insert- 
ing the real day, after error brought, and although the amend- 
ment was for the purpose of obviating the error uiignei. 
Dickimon v. Plaisted, 7 T, R. 474. But where the trial took 
place after the day of nisi prius, the court refused to allow tlus 
to be remedied, by amendment of the nisi prius record ind 
jury process, because the trial was coram fwnJwUce, Omodff 
T. Rooke, 1 mis. 144. 

Orders at nisi prius.] The court cannot amend an order 
made by a judge at nisi prius, unless it have been made t rule 
of court. Oranch v. Trigoning, 5 Doterl. 230. The court of 
Common Pleas have refused to amoid an order of rtfeieoce, 
made at nisi priiis, although the mistake was that of thet8M>' 
date, in drawing up the order as for a reference of all nutttos 
in difference, instead of a reference of the cause only. Baiotne 
Y. King, 5 Moor, 167, but see Evant v. Senor, 5 TVnm/. MS. 
But in a late case, Littledale, J., after consulting with the other 
judges, allowed an order of reference to be amended, in the 
name of the defendant, by changing it firom " James Thomas" 
to " Thomas James." Price v. James, 2 Dowh 4^. * 

Particulars cf demand.'] Particulars of demand or set off 
may be amended as a matter of course, at the instance of the 
party who delivered them. Where in an action in the Excheiiaa:, 
the particulars delivered with the declaration on the 27th of 
May, were by mistake intituled in the King's Bench ; on the 
30th new particulars were delivered, properly intituled, «nd 
were received by the defendant's attorney without objection; 
and on the 3d June the plaintiff signed judgment as for wint 
of a plea, the time for pleading (supposing there to have been 
no mistake as to the particulars) having expired on the 1st: 
the court held that as the defendant's attorney recdved the 
particulars, they must be deemed a substitution for those fiist 
delivered ; that the time for pleading therefore was not thereby 
extended, and the judgment was correct. Jones v. Fowlert ^ 
Dowl. 232. 

Penal actions.] The court will amend in penal actions, in 
precisely the same manner as in other actions, Maddock v. 
Hammett, 7 T. R. 55. Dover v. Mestaer, 4 Easi, 435. JM«( 
T. Edwards, 3 Mees & iV, 218, even although the time fv 
bringing a new action may have expired. Cross v. Ka^e, 6 T. 
R, 543. Petre v. Croft, 4 East, 433, provided there have 
been no great and unnecessary delay, Ctqf v. PoppUweU, 
a T, R. 707. Steel v. Sowerby, 6 T.R. 171. Rankingv. IftW*. 
8 T. R. 30, and the amendment introduce no new cause of ac- 
tion. Maddock v. Hammett, 7 T. R. 55. Wright t. Jger, S 
Moore, 330. Per Aston, J. 4 Burr. 2834. The court theratae 
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plication in a penal action, have amended the writ; 
iunra^, 1 W, Bl. 462; they have amended the dedara- 
tm. 1 fViU. 256, in the name of the defendant, htestaer 
,% M.iL S, 450, in the time for payment of notes» in 
D for osury, Maddock v. Hammett, 7 T, R. 55. Bon^/Md 
r, 2 Burr, 1098, in the amount of the sum lent, Mace 
t, 4 Burr. 2833, in the name of the party entitled to 
dty, SoUmumt v. Jenkins, 2 Chit. 23, and in the venue. 
Croft, 4 Bast, 433, Dover v. Mestaer, 4 East, 435. The 
&ye also' amended the record in a penal action, after 
by inserting the similiter; Wright v. HortQn, 6 3/. k S, 
the verdict, by making it conformable with the judge's 
Manners v. Pottan, 3 B. k P, 343. But they have 
to allow a plaintiff in a penal action to amend, after a 
T, where the action was brought to recover a penalty 
t appeared to have been a mere inadvertence upon the 
lie defendant. Matthews v. Swift, 1 Bing. N, C. 735. 
has now been sud, has relation only to actions by in- 
An action by a party grieved, is as much favoured by 
rt as any other ordinary action. Therefore where a 
•mmenced an action of assumpsit, to recover back the 
res paid on stock-jobbing transactions, and it was after- 
>und that the action should have b€«n debt, and not 
lit : the court permitted the plaintiff, after six terms 
«ed from the commencement of the action, to amend 
uration, by making it a declaration in debt. Billing v. 
> Taunt, 419. 

] Pleas in bar may be amended ; pleas in abatement, 
seen, cannot. See ante, p,ll5. The court have allowed 
i bar to be amended, even after the trial of the action. 
-. Gordon, 2 Chit. 27. And they have allowed an exe- 
sfendant, to amend a plea of a judgment, by increasing 
alleged to be recovered, nearly three years after the 
ad been made up. Skutt v. Wooduoard, 1 H. Bl. 238. 
e an executor pUauied a judgment, to which the plain- 
ed nuZ tiel record: the court, under peculiar circum- 
allowed the defendant to amend, although the applica- 
i not made, until the plaintiff had moved for judgment. 
Roberts, 2 Dowl. 698. It is an ordinary practice, also, 
plea is demurred to, to give the defendant leave to 
upon payment of costs, at any time before judgment 
Hy pronounced, see Cooper v. PhiUips, 3 Dowl, 196. 
▼. Ford, 3 WUs. 14, and under favourable circumstances 
terwards. Atkinson y.Bayntun, 1 Bing. N. C. 740. 
jt also have allowed pleas to be amended, after issue 
and witnesses examined on the part of the phiintiff 
terrogatories. Hollingsworth v. Briggs, 4 Dowl. 643. 
iie also allowed a plea of bankruptcy puis darrein conti- 
g2 
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nuance to be amended. They will also allow a plea or pleasto 
be added, even after issue joined. Huber v. Sieiner, 2 Bool, 
781 . They have allowed a defendant to add a plea, that there 
was no contract in writing, within the meaning of the statute 
of frauds, under circumstances. Smith v. Dixon, 1 Har. & W, 
668. But in an action for sUnder, after verdict for the plain- 
tiff, the court refused to allow the defendant to add a pleti of 
justification upon any terms. Kirby v. Simpson, 3 Dowl. 191 

Records.'] A record may be amended, even after error 
brought, and those very defects assigned for error, which are 
sought to be amended. Dunbar v. Hitchcock, 3 M.&S. 591. 
Dickinson v. Flaisted, 7 T, R, 474. This subject we have al- 
ready considered, when treating of the amendment of jadg- 
ments, declarations, &c. 

Where a similiter has been omitted, the court, after verdict, 
will allow the record to be amended, by adding it, in all cases 
where it accords with the justice of the case that they should 
do so. Reeder v. Bloom, 2 Bing, S83. Sayer v. Pocockt 
Cowp. 407. Wright v. Horion, 6 M. & S. 50. Sibm v. 
Kirkman et al, 3 Mees, & W,4&. And see Clark v. iVtcAoiw», 
6 Car. & P. 712. Or where the preceding pleading ends with 
an et cetera, that will be deemed to supply the omission.- BfW* 
V. Finch et al. 6 Dowl. 313. Handford v. Handford, Id. 473. 

Or if, to a pleading concluding with a verification, the oppjo- 
site party, instead of traversing it, add the similiter: if a verdict 
be found against such party, the court will not on this ground 
set aside the verdict, but wiU aUow the record to be made per- 
fect by amendment ; Grundy v. MeU, 1 New Rep. 28. See 
Ferrers v. IVeal, 2 Moore, 215 ; but if the verdict be found for 
such party, all the court can do for him is, instead of awarding 
a repleader, to allow him to amend, and so proceed to a new 
trial, upon payment of costs. See Wordsworth v. Brown, 3 
Dowl. 698. But where, to debt on an Irish judgment, the defen- 
dant pleaded satisfaction, and nil debet, and the plaintiff jomed 
issue on the nil debet, but did not notice the other plea, and 
the defendant then added a similiter as if the plaintiff had re- 
plied : the plaintiff having obtained a verdict, the court refused 
to set it aside, because the defendant might have had the f^U 
effect of his plea of satisfaction, by evidence under the general 
issue ; and they allowed the plaintiff to amend, by adding a 
replication, denying the satisfaction. Cooke v. Barker, 5 
Taunt. 164. 

Replication.l The court will amend a replication, in the same 
manner as other pleadings. They have allowed a replication 
to be amended, by changing it from De Injurid to MoUiter 
manus imposuit. Law v. Newland, 1 Wils. 76. So, where to 
a ple& of payment, the plaintiff replied damage ultra, the court 
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allowed him afterwards to amend his replication and accept 
the money in satisfaction, upon payment of the defendant's 
co«t8 incurred subsequently to the payment of the money into 
court. Kelly y. Flint, 5 DowL 293. And where there was a 
bid replication to a sham plea, the court allowed the plaintiflT 
to amend, even without payment of costs. Solmnons y. Lyon, 
1 Eatt, 369. 

RulesJ] A rule nisi may be amended, at any time before it is 
served. When cause is shown against it, the court arc not 
bound to make it absolute in its terms, but they may mould 
the rule absolute in what form they please. And if the officer 
commit any mistake in drawing up tiie rule, if it can be recti- 
fied from the indorsement of counsel on their briefs, or by the 
recollection of the court, the court will order it to be amended. 
But the court will seldom entertain an application to add 
terms to a rule already made absolute, which were not brought 
^der their consideration when the rule was discussed. See 
lopez V. Tattet, 8 Taunt. 712. 

Scire facias.'] If scire facias on a judgment, or the declaration 
thereon, &c. vary from the judgment, the court will allow it to 
be amended. BrasmeU v. Jeco, 9 East, 316. See Klosw. Dodd, 
4 Dowl. 61, 1 Har. & TV. 342. And where in a scire facias 
to revive a judgment, the award of execution, and the ca. sa, 
thereon, varied from the judgment, in the christian name of 
Qie plaintiff: Littledale, J. allowed them to be amended, even 
ifter the ca. sa. was executed. Thorpe v. Hook, 1 Dowl. 501. 

Summons, torit of."] The court will not allow a writ of sum- 
mons to be amended, unless it appear that the debt will other- 
wise be barred by the statute of limitations. Partridge v. 
Wallbank, 1 Mees. & TV. 316. Lakin et al. v. Watson, 2 Cr. ^ 
M. 685. Eccles v. Cole, 8 Mees. & TV. 537, and see Moody v. 
Aslatt, 1 Cr. M. ^ R. 771. Green et al. v. KettOby, 9 Law J., 
228, ex., or unless the amendment be merely to make the writ 
agree with the praecipe ; Kirk v. Dolhy, 6 Mees. ^ TV, 636 ; but 
they cannot order an amendment of the copy served, having 
no control over it. Eccles v. Cole, supra. They will not allow 
even the indorsement to be amended, in the sum mentioned in 
it, in order that the parties may proceed to a trial before the 
sheriff. Trotter y. Bass, 1 Bvng. N. C. 516,3 Dowl. 407. See 
Edge y. Shaw, 4 Dowl. 189, semb. cont. Where a writ of sum- 
mons was directed to the defendant in Middlesex, but the 
plaintiffs attorney afterwards, ascertaining that the defendant 
resided in Surrey, substituted the word "Surrey" for "Mid- 
dlesex," and served the writ, without having it resealed : the 
court said that the attorney had been guilty of gross miscon- 
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duct, and they therefore set aside the proceedings, onpaTnent 
of the debt without costs. Siggert v. Satuom^ 2 DmcL 745. 

Verdict.^ The verdict may at any time be amended by tiK 
judge's notes ; Ernest v. Broum, 4 BtHg-. N. C. 162 ; or by 
the sheriifB notes, in a case tried before him. Walker y, Kmg, 
6 Law J., 184, ex. This is usually done where a genenl 
verdict is given, and the plaintiff, finding after the trial that 
some of the counts in his declaration are bad, wishes to have 
tiie verdict entered upon those which are good. L«fe to 
amend the postea in this respect will be given, VTliere it ap- 
pears from the judge's notes that the jury calqilated tie 
damages on evidence applicable to the good counts only* 
Bddowet v. Hopkins, 1 Doug. 376, although evidence may 
have been given ^>plicable to the bad counts also. W^ftkm 
V. Breedon, 1 B. & P. 329 ; but see Smpson v. Griffin, 11 JUL 
k Bl. 186. So, in ejectment for a messuage and tenenfll, 
the court gave leave to confine the verdict to the messuage 
alone, according to the judge's notes. OoodtUle v. OttMft 
8 East, 357. So, where there is a misjomder of counts, and a 
general verdict given, if the jury have calculated their damages 
with reference to one count only, the poetea may be ameoded 
by entering the verdict on that count, by which means tiie nas- 
joinder will be cured. Harris v. Dmvis, 1 Chit. 623. And 
even where a jury gave their verdict for the plaintiff on the 
general issue only, without noticing another issue on titt sta- 
tute of limitations, the court allowed it to be amended bf 
the judge's notes. Petrie v. Hannay, 3 T. R. 659, and sm 
Isles y. Turner, 3 DowL 211. And this maybe done, even 
after error brought and errors assigned; Doe ▼. PeHiiins, 
3 T. R, 749 ; and in one case it was done, after the case had 
been argued in the court of error. ' Richardson v. MMk, 3 
Bing. 334, 1 B. k C, 819, but see Harrison v. King, lB,9tA. 
I'ei . But the court have refused to do this, at the instance of 
the defendant, even although the general finding were oob- 
trary to the direction of the judge. Spencer v. Qoter, I H.BL 
78. Reece v. Lee, 1 Moore, 269. And in a penal action, wfaoe 
there was a verdict for one penalty, and the plaintiff eleetad 
to enter it upon a particular count, but afterwards fin^ 
that count bad, he applied for leave to enter it on another 
count, to which the evidence was equally applicaMe : the court 
refused it, saying that they could not allow it to be done in a 
penal action. Holloway v. Bennett, 3 T. R. 448. . 

But the court will never amend the postea, by increasiiig 
the damages given by the jury, even although the jury join in 
an affidavit that they intended to give the increased sum, and 
thought that the verdict as delivered had the effect of giving 
it. Jackson v. mUiamson, 2 7*. JR. 281. As for instance^ 



Afnendment, 127 

where in debt upon a mortgage deed, a verdict was taken by 
mistake for the principal only, without the interest, the court 
refused to increase it, although the action was undefended. 
Baker v. Brown, 2 Meet, & ^. 199. So in an action for not 
setting out tithes, where the jury found damages for the single 
value only, the court held that they could not amend the 
postea by entering the verdict for the treble value. San4ford 
V. Porter, 2 Chit. 351. If, on the other hand, the jury give 
greater damages than are laid in the declaration, the court 
will allow the plaintiff to enter a remittitur for the excess, 
even after error brought. Usher v. Dansey, A M. 9t S. 94. 
PicktDood V. might, 1 H. Bl. 642. 

The application to amend the postea, may be made to the 
judge who tried the cause, whether he be a judge of the court 
in which the record is made up, or not; Doe v. Perkins^ 
3 T. R. 749 ; and, indeed, must be made to him, and not to 
the court. Per Abbott J., in Harrison v. King, 1 fi. & ^. 163. 
SeougtM V. Campbell, 1 Chit. 283. Ernest v. Broton, 4 Bing. 
N. C. 162, and see Sand/brd v. Alcock, 12 Law /., 40, ex. 
But where a verdict is given subject to an award, the plaintiff, 
after the award is made, may alter the verdict accordingly, 
ntfaout making any application to the court or judge for 
•ave to do so. Qrimet v. Naish, I B, & P. 480. Where 
apon a case coming on for argument in the Exchequer 
Chamber, it was found that one of the errors assigned was for 
a defect in setting out the matter of the postea in the record, 
an error which the court below would have amended as of 
course: the court of enor allowed the transcript to be 
amended in this respect, on payment of the costs of the day. 
De Tdstet v. Rucker^ 3 Brod. & B. 65. 

JVrit of trial.] Where the date of the writ of summons did 
not appear in the writ of trial, the issue did not recite the 
n^t of summons or award of the venire, the award of the 
venire in the writ of trial stated the debt to be above 20/., and 
the vmt of trial did not recite when or out of what court it 
issued, and it bore no date,*— the court, after verdict for the 
plaintiff, ordered the issue and vnrit of trial to be amended in 
these respects, upon payment by the plaintiff of the costs of 
the application which had been made to set them aside. 
Emery v. Howard, 1 Dowl. N. C. 426. 

Amendment at the trial. 

By consent, SfcJ] If an amendment be required at nisi prius, 
even after the cause is called on, and both parties consent to 
it, the judge upon application will allow it to be made, how- 
ever material it may be. Murphy v. Marlow, 1 Camp. 57. 
Or, in matters of trifling importance, he may aWo^ oi \.Vv^ 



128 Amendment, 

amendment at the instance of one party, whether the other 
consent to it or not. Freeman v. Cockell, 1 Car. & P. 137. 
But where the amendment required was in a matter of sub- 
stance, as where the plaintiff applied to Lord Ellenhoroagb, 
C. J., at nisi prius, for leave to amend his declaration, by omit- 
ting the profert of the bond on which the action was brought, 
his lordship refused it, because it was matter of material alle- 
gation. Paine v. Bustin, 1 Stark. 74. 

Upon trial by the record.'] Where in debt on judgment, ntJ 
tiel record is pleaded, and motion is made for judgment, if 
iipon the production of the record there appears to be a vari- 
ance between it and the statement of it in the pleading, the 
court eyen then will amend it, on payment of costs ; RastaU'V- 
Stratton, 1 H. Bl. 49 ; Blackmore v. Flemyng, 7 T, R. 447, n. 
See Engleheart v. Eyre, 5 B. & Ad. 68 ; but it is not within 
either of the statutes, 9 G. 4, c. 15, or 3 and 4 W. 4, c. 42, 
s. 23, hereinafter mentioned. Davis y. Dunn, II Law h 
16, qb., 1 Dowl. N. C.311. But where in debt on a recpgfni- 
zance of bail, the declaration stated it to have been given in 
an action of debt, and on production of the record, upon rod 
tiel record pleaded, it appeared to have been in an action of 
assumpsit, the court refused to allow the amendment then, 
saying that it ought to be made the subject of a distinct 
application ; but they granted it afterwards. Munkenbeck v. 
Bushnell, 4 Dowl. 139. 

By statute.'] By stat. 9 G. 4, c. 15, every court of record, 
or any judge sitting at nisi prius, may, if they think fit, 
" cause the record, on which any trial may be pending before 
any such judge or court, in any civil action, or in any indict- 
ment or information for any misdemeanor, when any va- 
riance shall appear between any matter in vmting or in print, 
produced in evidence, and the recital or setting forth thereof 
upon the record whereon the trial is pending, to be forthwith 
amended in such particular by some officer of the court, on 
payment of such costs (if any) to the other party, as such 
judge or court shall think reasonable; and thereupon the trial 
shall proceed, as if no such variance had appeared ; and in 
case such trial shall be had at nisi prius, the order for the 
amendment shall be indorsed on the postea, and returned 
together with the record; and thereupon the papers, roUs, 
and other records of the court from which such record issued 
shall be amended accordingly." 

Where, in an action on a bill of exchange, the record stated 
it to have been drawn by A. B. payable to his own order, and 
by him indorsed to C. D. ; and upon production of the bill at 
the trial, it appeared to be drawn payable to C. D. ; the judge, 
on application, ordered the record to be amended ; and the 
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court afterwards held that he had done rightly, but at the 
same time expressed a doubt whether they had any jurisdic- 
tion to interfere with the discretion of the judge in this re- 
elect. Parks V. Edge, 1 Cromp, & M, 429. See Pulhn y. 
Seymour, 5 DowL 164. So where a declaration in assumpsit 
set out the contract in substance, but did not state it to be in 
^ting, and the contract, (which was in writing), upon being 
produced at the trial, appeared to vary from the statement of 
it on the record, the judge ordered the record to be amended, 
but gave the defendant leave to move to enter a nonsuit, if 
the court should be of opinion that he had no power to 
UQend; upon such motion being afterwards made, the court 
lield it to be a case within the above statute, and that the 
^loendment had been properly made. Lamey v. Bithapg 
1 Nev, & M. 332, and see Masterman v. Judson, 8 Bing, 224. 
S,P, 

fiy Stat. 3 & 4 W. 4, c. 42, s. 23, if upon a trial before any 
court of record or judge at nisi prius, in any civil action, or in 
f& information in the nature of a quo x/oarranto or proceed- 
ings on a mandamus, " any variance shall appear between the 
proof and the recital or setting forth on the record, vmt or 
(document on which the trial is proceeding, of any contract, 
costom, prescription, name or other matter, in any particular 
or particulars in the judgment of such court or judge not ma- 
Mal to the merits of the case, and by which the opposite 
party cannot have been prejudiced in the conduct of his 
action, prosecution, or defence," such court or judge may 
order the record, &c. to be forthwith amended, on such terms 
as to payment of costs to the other party, or postponing the 
trial, or both, as they shall think reasonable ; or if it appear 
that although the variance be in a matter not material, yet 
that the opposite party may have been thereby prejudiced in 
the conduct of his action, prosecution, or defence, the court 
or judge may order the amendment on payment of costs, and 
witiidrawing the record or postponing the trial, as they shall 
think reasonable ; if the trial proceed, the order for the amend., 
ment shall be indorsed on the postea or writ, &c. and returned 
therewith, or, if in full court, on the roll ; provided that any 
party, dissatisfied with the decision of a judge at nisi prius, 
sheriff or other officer, respecting his allowance of any such 
imendment, may apply to the court, out of which the record 
Dr writ issued, for a new trial. Where it was questioned 
BvheUier a trial before the sheriff upon a writ of trial .wa« 
grithin this statute, Bayley, B. said it was clearly within the 
reason of the act, if not vriliiin the words, and he thought the 
iberiff had power to order an amendment under it. Hill v. 
Salter, 2 Dawl, 380. 

To vrarrant an amendment within this latter statute, it 
most be for some variance. And therefore, where the demise 
«^3 
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in a dedanition in ejectment was htid on the 31st October, 
without mention of any year, the ooort hdd that the omiaskm 
was not amendable under this statute, for it was not a nri- 
ance ; they afterwards held, however, tliat the omisBion ms 
not material. Doe v. Heather, 1 Dewi. N. C. 64, 10 Lmlt 
296, ex. So, it has been hidden that a judge had no authmitj, 
under the statute, to amend a dedaration whidi set foitii tt 
actual demise, by inserting terms whidi imported mexfijvt 
agreement for a lease ; nor to alter the breach which stated a 
eviction, into a breach that the defendant had not good ligtt 
or title to grant the lease : — ^the effect of such amendmcits 
being, to introduce a new contract and breach, and to lender 
a remodelling of all the pleas upon the record necesflay. 
Broihier v. Jaekstm, G Meet. & JV. 549. Nor can he ameed 
the award of the venire. Adamt v. Power, 1 Car, tf P. 76. 
But he may amend a declaration in ejectment, by altering 
the date of the demise in it; Doe v. Leach, 3 Man, ^ Or, 219t 
9 DowL 877 ; or in trespass, by altering the name of the 
close ; Howell v. Thomas et al., 7 Car, & P. 342 ; or in a ciee 
for negligence, by altering the declaration against the defen- 
dant as a carrier, into a declaration against him as a whir- 
flnger ; Parry v. Fairhurst, 2 Or. Jif. & R. 190 ; or in case fin 
misrepresentation, by altering the refnesentation tSkgAi 
Mash V. Dentham, I M. k Rob. 442; or in case for vatd 
slander, by altering a direct charge, " Smith has got hhnicif 
into trouble," &c. into a statement that he the defendtft 
had heard so; Smith v. Knowdden, 9 DowU 402, 10 Lewh 
126, cp.\ or where the words were spoken in Welsh, lot 
were set out in English only, by also inserting the WdA 
words ; Jenkins v. PhilUps, 9 Car. 8t P. 766 ; or in assnmpiit 
for not doing certain work, by altering the description of the 
work, and the sum to be paid for it, where the defimdint 
could not be pr^udiced by the alteration. Ward v. Pearsm* 
& Mees. kW. 16, or by altering the implied promise allogedi 
WkUwell V. Scheer, S Ad. k Bl. SOI, or by altering the ex- 
press promise alleged ; Gurford v. BaUeff, 1 1 Tjtw J., 105, c^ 
1 Dowl. N. C. 519 ; in an action on a special agreement, hf 
inserting a stipulation in the agreement whidi had beea 
omitted; Clark v. MorreU et al, 9 Dowl. 461-, in an afitiaa 
on a guarantie, by altering the statement of it in the dedut- 
tion 1 Smith v. Brandram, 2 Man. & Gr. 244 ; m an action Ibr 
goods fiumiBhed to a third person, where one count of the 
declaration was upon a promise to pay, and another on a 
promise to be accountable for and pay, the amount, and the 
evidence was of a guarantie; Lord Denman having aftowei 
this to be amended at the trial, the court held that he hd 
done rightly, Parke, J. saying that the act extended to •! 
such cases, where the defendant had not been mbled by the 
misdescription ; Hanbury v. BUa, 3 Neo, & M. 438 ; in m 
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action for not delivering potatoes sold and to be ddivered by 

the defendant and paid for on delivery, by altering it to a sale 

of the potatoes to be dog by the plaintiff and then paid for; 

Stembwry v. Mattkem, AM,k W, 343 ; in an action on a wager. 

by striking out a part of the wager alleged; Evam v. Fry^r, 

10i(i.& &.609; in an action on an agreement, as made betweoi 

A. & B., by altering it to an agreement between A. ft B. and 

two others his trustees ; Boy« v. Ancell, 5 Bing, N. C. 390 ; 

in an action on a bill of exchange, by altering the statement 

of it as to the amount, Sanderson et al. v. Piper et al., 7 Dowl. 

^2, or in the date, and the time it had to run, Beckett et a/. 

V. Dutton, 10 Law /., 1, ex., or in the name of the payee, the 

<^aration stating it to be payable to the defendant, when it 

Was in fact payable to the drawer's order, and by him indorsed 

to the defendant, who indorsed it over ; Parkei v. Edge, 1 Or, 

& M. 429 ; in debt on bond, by altering the amount of the 

penalty ; Hill v. ScUter, 2 Cr. & M. 420 ; in an action on a 

Amission to arbitration, by altering the agreement of sub- 

iQisBion as set out, as to costs. Duckworth v. Harrison, 

^ Mees, 8f W, 427. In a plea, also, in an action for use and 

Occupation of a house, where the defence pleaded was that 

the defendant was a lunatic, and the house was unnecessary 

Tor her, as she occupied another house in A. street, but the 

Evidence was, not that she occupied a house, but that she 

resided with her mother in A. street, it was allowed to be 

imended accordingly. Dane v. Kirkwall, 8 Car, & P. 679. 

[f the amendment of a declaration at the trial, under this 

itatute, have the effect of making it bad in substance, and the 

lefect be not cured by verdict, the plaintiff may move in 

irrest of judgment. See Palmer v. Sparshot, 11 Law J., 

104, cp. 

The amendment, also, to be warranted by this statute, must 
)e in some particular not material to the merits of the case. 
inte, p. 129. If for instance it appear that the variance may 
>robably have prevented the defendant from pleading a good 
lar to the action, the judge will not allow of the amendment. 
!vey V. Foung, 1 M. ft Rob, 545. But it is for the judge at 
:he trial to say whether it is material or not, and to refuse or 
illow of the amendment accordingly ; the court above will not 
nterfere with his judgment in this respect. Per Tindai, 
C. J., in Doe v. Leach, 10 Law J., 291, cp,, see Stanshury v. 
!datthews, 7 Dowl. 23. If the opposite party cannot have 
oeen prejudiced in the conduct of his action or defence by 
the amendment, it is in the discretion of the judge whether 
be will grant him costs, or postpone the trial, or not ; but if 
lie appear to be prejudiced by it, then the amendment must be 
upon payment of costs, and withdrawing the record or post- 
poning the trial, as the judge may think reasonable. See the 
Act, ante, p. 129. ^mith v. Brandram, 2 M, &l Gr, 244, 
9 Dowi, 430. 



132 Amendment. 

The amendment must be made before verdict ; it ctnnot 
be made afterwards without consent. Brcukier v. Jackm, 
6 Mees, & fT. 549. And if the trial proceed, the order for it 
shall be indorsed on the postea or writ, &c. and returned 
therewith. 

Or, by the same statute, 3 & 4 W. 3, c. 42, s. 24, m all sach 
cases of variance, the court or judge, instead of ordering the 
record to be amended, may direct the jury to find the fiiurts 
according to the evidence, and such finding thereupon shall be 
indorsed upon the record, &c. ; and notwithstanding the find- 
ing on the issue joined, " the said court, or the court oat of 
which the record has issued, shall, if they think the said vari- 
ance immaterial to the merits of the case, and the mis-state- 
ment such as could not have prejudiced the opposite party in 
the conduct of the action or defence, give judgment according 
to the very right and justice of the case." Where, in an 
action against a sheriff for an escape, the evidence was, not d 
an escape, but of a negligent omission by the sheriff's officer 
to make the arrest when he had it in his power to do so: 
Alderson, 6., not thinking it a case in which he ought to 
amend, desired the jury to find the facts specially, if they 
thought the negligence proved, and the jury accordingly gave 
a special verdict for the plaintiff*, although they found the 
issue for the defendant ; and afterwards, upon a motion that 
judgment should be entered for the plaintiff, the court, being 
of opinion that the defendant experienced no inconvenience 
from the course pursued by the plaintiff, and was not preju- 
diced in the conduct of his defence, made the rule absolute. 
Guest V. Elwes, 2 Har, & fV. 34, S. C. nom. Quest v. Ei»ei, 
5 Ad. & El. 118. And this has been done even in a case 
where the plaintiff, before the trial, gave notice that he relied 
on the variance. Gayler v. Farrant, 4 Bing. N. C. 286. But 
where in an action for diverting a water-course, the plaintiff 
in his declaration entitled himself to the water as owner of a 
mill, but the evidence was that he was entitled to it as owner 
of the land on which the mill had within twenty years been 
built: Alderson, B., at the trial, refused to amend for this 
variance, but by his direction the jury found the facts speci- 
ally, and they were indorsed on the postea, for the opinion of 
the court as above directed ; the court, however, refused to 
grant the plaintiff any rule for judgment on this special find- 
ing. Frankum v. Earl of Falmouth, 4 Nev. & M. 330, and see 
Knight V. McDowell et al., 12 Ad. & El. 438. 

Amendment at other times. 

After plea in abatement.} After a plea in abatement for mis- 
nomer, the court allowed the plaintiff to amend the declara- 
tion, in the defendant's name, even although the defendant 
was a prisoner, and would have been superaedeable if the 
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laintiff were obliged to commence a fresh action. Owens y. 
hibois, 7 T, R. 698. And the court have made the like order 
1 a penal action for usury, even although the time for hring- 
ig a fresh action expired, where there appeared to have been 
10 unnecessary delay on the part of the plaintiff. Mettaer y. 
lertz, 3 M. & <S^. 450. So in an action by executors, where 
he d^imdant pleaded in abatement the nonjoinder of a co- 
xecutriz, the court allowed the writ and declaration to be 
imended, by adding the name of the co-executrix as plaintiff, 
•he being merely a nominal party (not having proved the will), 
md as a fresh action would be barred by the statute of limi- 
Ations. Lakin v. Watson, 2 DowL 633. 

4fter demurrer.'] "Where -a pleading is demurred to, the 
iourt, even after the demurrer has been argued, will give the 
)arty leave to amend, if it be necessary to the justice of the 
lase. And even where judgment had been given upon a de- 
nurrer to a plea, and the defendant afterwards obtained a 
udge's order to amend : upon a rule to set aside this order, 
ihhough the court admitted that the application should have 
>een made to them and not to a judge, and should have been 
iDade at the time of arguing the demurrer, yet as it appeared 
ipon affidavit that the matter of the amendment had not 
t>me to the defendant's knowledge until after the demurrer 
lad been argued, the court discharged the rule upon pay- 
ment of costs by the defendant. Atkinson v. Baynton, 1 Hod. 
44. But this leave to amend after demurrer, must be consi- 
iered a matter entirely in the discretion of the court. See 
Vant V. Reece, 7 Moore, 244. And in an action against exe- 
utors, in their own right, on a covenant for good title and 
uiet enjoyment, the court refused to assist the plaintiff by 
ilovdng him to amend his declaration, after argument on spe- 
ial demurrer ; Noble v. King, 1 H, Bl. 34 ; and the like in an 
etion against the sheriff. Cooke v. Birt, 6 Taunt. 765. And 
; seems that where a party has once amended on demurrer, if 
lie same pleading be again demurred to, the court will not 
ive him leave to amend a second time. Kinder v. Paris, 

H. BL 561. On the other hand, if a party demur, and 
idgment be given against him, the court will seldom allow 
Im to withdraw his demurrer, and plead, fcc. ; at least not 
nthout an affidavit of merits. Bramah v. Roberts, 1 Bing, 
^. C.481. 

After error. \ The court will amend a declaration. Moody v. 
Uracey 4 Taunt. 588, or judgment, Dunbar v. Hitchcock, 3 
Id*. & 5. 591, after error brought and errors assigned; we 
lave already noticed several cases in which this has been 
tone. See ante, p. 124. In one case, the court of Common 
Pleas amended the postea, even after argument in error, 
Richardson v. Mellish, 3 Bing. 334, and then amen^^^ X\x^* 
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judgment roll, to make it confonnable with the postea, after 
the judgment in error was actually entered of record. Id. 346. 
& 7 B. & C. 819. And where there was a plea of tender, but 
the sum tendered was found to be insufficient, and the plaintiff 
entered up his yerdict for the whole of his debt, instead of for 
the excess of it beyond the sum tendered, and a writ of error 
was brought on this account: the court allowed him to ameai 
his postea, on payment of the costs in error and of the tip^ 
cation. TValUi et at. v. Goddard, 2 M. 8c Or. 912. So, where 
the distringas juratores by mistake was made retmmable in 
vacation, instead of on the first day of the followmg term, and 
was tested on the day on which it ought to be returnabie, 
and a writ of error coram vobis was brought on this accoont: 
the court allowed the distringas to be amended, on payment 
of the costs of the writ of error and of the amplication. Chem 
V. Deales, 12 Law J., I A ex. So where the writ of error wis 
brought against good faith, the court amended Hie defects 
which were the subject of the writ of error. Ovchterhnff t. 
Gibson, 2 Dowl. N. C, lOl. 



After new trial granted.^ The court will give leave to i 
after a new trial has been granted, particulariy where tiie 
party failed at the first trial, in consequence of the defeds 
sought to be amended. This, however, if allowed, is usuiQy 
made part of the rule for the new trial. But the court, in 
such a case will not grant an amendment which has no refer- 
ence to the merits, but is merely sought for in order to give 
the party an advantage at the second trial, to which be would 
not otherwise be entitled. And therefore, after a new trial 
granted, they refused to allow the defendant to strike out the 
general issue, and substitute a plea of the plainti£E*s bank- 
ruptcy, which the defendant sought to do for the purpose of 
his having the right to begin and of the general reply at the 
second trial. Chambers v. Bemasconi, 1 Oromp, & /. 459, and 
see Parker v. Anaell, 2 W. BL 920. 

After nonsuit.'] Where a party is nonsiiit, for a defect in his 
pleading, which the court, if applied to, would have amended 
before trial, the court, if they set aside the nonsuit and grant 
a new trial, will at the same time give him leave to amend. 
Formerly this was frequently donci where a plaintiff was non- 
suit for variance. Halkead v. Abrahams, 3 Taunt, 81. fVU» 
liams v. Pratt, 5 B. & A. 896 ; but see Brown v. Knill, 5 Moore, 
164, cont. But it is doubtful how for the court would do so 
now, particularly in cases of variance within stat. 9. G. 4, c. 15, 
and 3 & 4 W. 4, c. 42, ahready mentioned, ante^ p. 128, 129» 
but see Pullen v. Seymour, 5 Dowl. 164, unless perhaps in cases 
where the action would otherwise be barred by the statute of 
limitations. Dartnall v. Howard, 2 Chit. 28. 
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SBCTIOH XI. 

IVrit of Error, 

In what cases.'] A vnrit of error lies upon the final judgments 
of all courts of record, acting according to the course of tiie 
common law ; upon the judgment of courts not of record, a 
^t of false judgment lies, and not a writ of error ; and judg- 
ments of courts, proceeding in a summary way, or not accord- 
ing to .the course of the common law, are brought before a 
superior court to be rectified, not by writ of error, but by 
certiorari. 2 Sound. 101, a. See Scott v. Bye, 2 Bing. 344. 
A writ of error lies upon a judgment of nonsuit. Box v. Bennett , 
I H. BL 432, but not upon an interlocutory judgment, Samuel 
Y. Judin, 6 East, 233, or even upon a judgment of respondeas 
ouster on a plea to the jurisdiction, &c. Hodgson v. Milles, 2 
Tiildt 1 1 9^« And it is not until ju^ment has been given upon 
the whole record, that a writ of error can be brought ; and 
therefore where there is final judgment aa to some issues in 
law, but other issues in fact still remain to be tried, a writ of 
enror will not lie on the judgment already given, without strik- 
ing out the Issues in fact, and which can only be done by con- 
sent. Beckham v. Knight et al,, 1 Dowl. 409. Carden v. Ge- 
neral Cemetery Company, Id, 425. Where a writ of error Kes 
in dvil actions, it is in all cases grantable ex debito justUur, 
2 Sound. 101, a. Bleasdale v. Darby, Price, 606, and not 
merely ex gratia. 

f¥ithin what time.'] A writ of error may be brought upon a 
judgment, at any time within twenty years after such judgment 
has been signed or entered of record. 10 ft 11 fV.S, c. 14. 
If brought even after that time, the court will not quash it, 
but will leave the party to plead the statute. Higgs v. Evans, 
2 Str. 637. 

By and against whom,] The person by or against whom a 
writ of error is brought, must be party or privy to the record ; 
but if a feme covert be sued as a feme sole, and judgment 
given against her, she and her husband may join in bringing 
the writ of error ; 2 Sound. 101, c, ; and the husband must be 
joined, if she assign her coverture for error. M'Namara ▼. 
Fisher, 6 T. R. 302. It is usually brought by the party 
against whom the judgment is given ; but it may be brous^ht 
by a plaintiff to reverse his own judgment. Johnson v. Jebb, 3 
Burr. 1772. And where there is a joint judgment against 
several, the writ must be brought in the names of all ; but if 
in trespass against two, there be judgment for one and against 
the other, the defendant against whom the judgment is, may 
have a writ of error in lus own name alone. 2 Sound. 1 1, e, /. 
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Also if, in an action ^here there are two counts, judgment 
be given for the defendant upon one, and for the plaintiff upon 
the other, the defendant may bring a writ of error upon the 
latter judgment : and the court of error cannot examine into 
the legality of the first count, no enor being assigned upon 
that part of the record. Campbell v. French, 6 T, R. 200. 

To what cwir/.] The writ is always directed of course to the 
court which has given the judgment alleged to be erroneoos, 
and is made returnable in the court of error. " Writs of eiror 
upon any judgment given by any of the superior courts d 
law, at Westminster, shall hereafter be made returnable only 
before the judges, or judges and barons, as the case may be, of 
the other two courts, in the Exchequer chamber." 11 0.4, 
and 1 W. 4, c. 70, 8. 8. A writ of error upon a judgment of 
the Exchequer chamber must be returnable in parliament, ii 
A writ of error upon a judgment of the courts of the counties 
palatine of Lancaster and Durham, and of the other inferior 
courts of record throughout the kingdom, (except the courts 
of London, of the Stannaries, and of the Cinque ports) is made 
returnable in the court of Queen's bench ; 2 Saund, 101, a. 6.; 
and upon the judgment of the court of Queen's bench in such 
a case, a writ of error lies to the Exchequer chamber. NabU 
V. Ri^hton, 9 Ad, & El. 426. 

The writ, and how sued out and allowed.'] A writ of error is 
an original writ, issuing out of Chancery, and may be had at 
the cursitor's office, upon leaving a praecipe there for it. The 
praecipe is written on plain paper, and may be in this or the 
like form : " Surrey, to wit : Writ of error for Joseph Stylet, 

late of , maltster, at the suit of John Nokes, on a jttdg' 

meat in trespass?* [or as the cause of action may be] " m the 

Queen's Bench, returnable on the day of . C. Di 

defendant's attorney, 2 March, 1843." As soon as you get the 
writ from the cursitor, take it to the proper clerk in the mas- 
ter's office, who will allow it, and give you a note of allow- 
ance. And the writ must be allowed ; the court have no dis- 
cretion in the matter ; nor can they afterwards set aside the 
allowance, even although it appear to be a case in which a writ 
of error will not lie. Boreman v. Brown, 1 Dowl. N. C, 281. 
Make a copy of this note of allowance, and at the foot of it 
you must state some particular ground of error, intended to be 
argued, otherwise the writ of error will be no supersedeas of 
execution ; R. G. H. 4 W. 4, r. I, s. 9, infra ; and which 
statement may be thus ; " Take notice that one of the grounds 
of error intended to be argued in this case, is, that," &c. stating 
the point shortly. Serve this copy upon the opposite attorney, 
at the same time showing him the original. Care must be 
taken that the form of action be correctly described in the writ^ 
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^.S^ampayo v. De Payba, 5 Taunt, 82, and note of tllowance. 
See Hills V, SpiUbury, 1 Dowl. 421. Green ▼. OkUl, Id. 422. 
It may be necessary to mention that there is no objection to 
^g out a writ of error by a different attorney from the one 
Pi'eviously engaged in the action. Batchelor v. Ellit, 1 T, R, 

The writ may bear teste before the judgment is signed ; 2 
Smd. I0\,g.; and if it be at all likely that the opposite party 
^ sue out execution immediately after he signs judgment, it 
^ be prudent to sue out the writ of error thus before judg- 
"^ent, 80 as to be prepared to serve the copy of the note of 
^owance, immediately after the taxation of costs. And if 
judgment be signed at any time before the writ is returnable, 
«e writ will operate as a supersedeas of execution. For- 
"^ly, if the judgment were signed in or of the term in 
^hich the writ was returnable, the writ would be deemed 
^ apply to it, and would be a supersedeas of execution ; 
Payne v. ffTialey, 2 B. & /*. 137. SomervUle v. fyhite, 
5 &if, 145. HUl V. Tebb, 1 New Rep, 298. Emanuel y. 
^vtin, 2 Af. & iSr. 334; but as the reason of these de- 
cifions was, that the judgment, having relation to the first 
day of the term, was in law prior to the return day of the 
^t of error, and as judgments now have no such relation, 
but relate to, and take effect from, the day only on which they 
are actually signed, it may fairly be doubted whether the 
court would now go so far as to support a writ of error re- 
turnable before the judgment is actually signed. Bat if the 
opposite party were to delay signing his ju<]^ment, until after 
the writ of error was returnable, for the purpose of evading 
the writ, and were then to sign judgment and sue out execu- 
tion, the coiurt upon application would set aside the execu- 
tion. Jaquea v. Nixon, 1 T. R, 280. Curd v. Eastend, Barnes, 
260. On the other hand, it may be sued out at any time 
within twenty years after the judgment, the time of limita- 
tion mentioned, ante, p. 135 ; but then it cannot of course be 
a stay of supersedeas of execution, unless it be sued out and 
allowed before execution executed. Perkins v. Woolaston, I 
Salk, 321. Stonehouse v. Rainsden, 1 B. & -4. 676. Gravall 
V. Stimpson,A B. & P. 478. Belshaw v. Marshall, 1 Nev. & M. 
689, and see 2 Saund. 101, d. It is not necessary that it 
should have fifteen days between the teste and return. Laid- 
ler V. Foster, 4 B. & C. 1 1 6. In what cases it may be amended, 
seecmte, p. 119. 

In what cases it abates, or may be quashed."] If a sole plain- 
tiff in error die before errors assigned, the writ of error 
abates; 2 Saund. 101, n. ; if one of two plaintiffs die, it does 
not, but the death being suggested on the roll, the defendant 
may proceed to have his judgment aflarmed. Clarke v. Rtppon, 



138 Writ of Error, 

1 B. k A, 586. But after errors assignecU the deith of t 
plaintiff in error does not abate the writ. 2 Saund, 101, o. 
Nor does the writ abate by the death of defoidant hi eiror, 
whether it happen before or after errors assigned. Id. So tlie 
marriage of a feme plaintiff in error, abates the writ; Biififf 
V. Pinna, 2 Sir. 880. Jenkins v. Bates, Id. 1015; but the 
marriage of a feme defendant does not. A writ of error abitn 
by the death of the chief Justice or chief baron, before he 
signs the return to it; but execution in that case cannot he 
sued out without the leave of the court. 2 Sound. 101, o. A 
writ of error in parliament, does not abate by a prorogatfcnii 
or even by a dissolution. Com. Dig. PctrHameni, p. 2. 

Also a defendant may move to quash the writ, for some ide- 
fcct which cannot be amended. And the court of Excheqoer 
chamber have quashed a writ of error, which was sued oat 
upon a judgment in a feigned issue, upon the ground thiti 
writ of error did not lie in such a case. Snook v. MaMocft, 5 
Ad. & El. 239. This motion must be made, either in the 
court of Chancery, from which the writ issued, or in the cout 
in which the writ is returnable ; Poster v. Laidler, 6D.kJt> 
174, 4 B.k C. 116 ; but not in the court to which it is dh 
rected. Lloifd v. Skutt, I Doitg. 350. Upon quashing a ffH 
of error, for variance from the original record or other defect, 
the defendant in error is entitled to costs, in the same manner 
as he would have been if judgment had been affirmed, and r^ 
coverable in the same manner. 4 Ann, c, 16, «. 25. 

How far a supersedeas of execution,'\ The allowance and 
service of a writ of error operates as a supersedeas of execu- 
tion, Stonehouse v. Ramsden, I B. k A. 676. MarsUn v. 
Halls, 5 T. R. 292, and, in the case of a prisoner, prevents ^ 
plaintiff Arom charging him in execution ; Marston v. Haib, 2 
Mees. klV.60; provided bail (when necessary) be duly put fai 
and perfected. Lane v. Bacchus, 2 T. R. 44. Smith y. Houari, 

2 D. 8c R. 85. See Sparrow v. Sir W. Lewis, 8 TVmitf. 126. 
Even although the writ be such as might be quashed by tte 
court above, still until it is quashed, it is a stay of execution. 
Lloyd V. Skutt, I Doug. 339, 353. And so entirely is it a su- 
persedeas, that ifKca.sa. be sued out for the purpose of fixing 
bail, and a writ of error allowed and served before the ea. «. 
is returnable, the ca. sa. cannot be returned, nor can the 
plaintiff proceed further against the bail. Perry v. Cati^pbeU, 

3 T. R. 390. Miller v. NewhaM, 1 East, 662. D^Oley T. 
Stokes, 2 W. Bl. 1183. And the writ formerly operated as a 
supersedeas of execution, from the time of its allowance, al- 
though the note of allowance were not served; the service of 
the note of allowance being deemed necessary only to bring 
the opposite attorney into contempt if he proceed to execution 
after it. 2 Sound. 101, g-, h. Hawkins v. Jones, 5 Taunt. 204. 
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r. Nixwi, 1 T. R. 279. Hmiott v. Fureltet, Bamst^ 
mith V. Gao0, 3 Lev. 312. But now by R. O, H, 4 W. 
r. 9, " no writ of error shall be a supenedeaa of cxecu- 
til service of the notice of the allowance, containing • 
it of some particular ground of error intended to be 

provided that if the error stated in such notice shall 
be ffivolous, the court, or a judge upon summons, 
er execution to issue." See Robinten v. Daif, 2 DeioL 
urdner v. mUiamt, 3 DowL 796, 1 Gale, 91. But this 
8 not extend to writs of error coram nobis for errors hi 
evy y. Price, 2 Mees. & fV, 533. 
if after the allowance of a writ of error, the piaintiff, 
>f suing out execution, bring an action on the jodg- 
le court will not permit him to sue out execution oo 
•nd judgment, until the writ of error has been deter- 
for that would be doing indirectly, what the court 
it permit him to do directly. BennoeU v. Btaet, 3 T. 

Toiwell V. Stone, 4 Burr. 24.54, but see Bishop v. Best, 
i. 275. 

t writ of error, coram nobis, for error in fsct, is so far a 
eas, that execution cannot be sued out without leave 
)urt, RibUt y. fVheeUr, Soy. 166, cU. 8 Bast, 415, Lecjf 
, supra, or a judge. Semple v. Turner, 6 Mees, k W* 

a writ of error become ineffectual, through the defiiult 
aintiff in error, and he bring a second, the second writ 
will be no supersedeas of executicHi. Bvtch v. TVtito, 
112. 

a writ of error be sued out, contrary to an agreement 
the parties, express, Camden y. Edie, 1 H. BL 21. 
V. Nutt, I T. R. 388. Badddy v. Shqfto, 8 Tsnmt. 
ut V. Oompertz, 2 Cr. & Af . 427, or implied. Cave v. 
3 £. & C. 735. Broum v. Ld. OranviUe, 2 Dowl. 796, 
wise against good faith. Gates v. West, 2 T. R. 183. 
tries Company y. Harrison, 12 Ad. & El, 642, the court 
er order it to be nonprossed, or will stay the proceeds 
, at all events, will not allow it to operste as a stay of 
n, even although there really be «rror on the record, 
ippear from any admission of the plaintiff in error or 
ney, or from other circumstances in the case, directly 
ictly, that the writ of error is brought merely for delay, 
t upon ^>plication will allow the defendant in error to 
execution, notwithstanding the writ of error, Mitchell 
ler,2H.Bl.30. Poole Y.Chamock,ST.R. 19. Kemp* 
Macauley, 4 T. R. 436. Levett y. Perry, 5 T. R. 669. 
wt V. Orant, Id. 714. Spooner v. Oarland, 2 M. h S. 
'0wkins V. Snuffgs, Id. 476. Eiche v. Sowerby, 1 B. 
U Doe d. Morgan v. Roe, 3 Bing. 169, if such deda* 
jc. were after the action commenced. Redford v. Gar* 
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rod, 7 Taunt. 537. Ba»kett y. Barnard, 4 3f. & iS. 331. And 
in error upon a nonsuit, the court will not allow it to be a stay 
of execution. Keeling v. Austin, 7 Bing. 601, at least not tm- 
less some real error be pointed out, Evans v. Sivete, 2 Bing' 
826, particularly if there be any delay in prosecuting the witt* 
Dow Y. Clarke, 1 Cr, 9l M. 860. But the court will not into 
that a writ of error in parliament has been brought for ddiTi 
merely from the fact of the plaintiff in error having previooly 
brought a writ of error in the Exchequer chamber, and baviBg 
allowed the judgment to be affirmed there wiliiout argnmoit 
Harrison v. Grate, 6 T, R. 400. 

It has been already mentioned, that if a writ of error be il* 
lowed, and the note of allowance served, before a ca. m. to fix 
bail is returnable, the ca. sa. cannot be returned, and the vrit 
of error in that case operates as a stay of proceedings aguDit 
the bail. But if the ca. sa. be returned before the service of 
the note of allowance, still the court upon application of the 
bail, will stay the proceedings against tiiem pending error, in 
all cases where, supposing execution not to have been miA 
out, the writ of error would be a supersedeas of executioD. 
But in such a case, the application must be made befbre tiie 
time for rendering the principal has expired. JR. 0. H. 2 W> 
4, 8. 84. 

Bail.} By Stat. 6 G. 4, c. 96, s. 1, after reciting a former 
statute on the subject (3 Jac. 1, c. 8,) it is enacted that upon 
any judgment to be given in any of the king's courts of reond 
at Westminster, in any personal action, execution shall not 
be stayed or delayed by writ of error or supersedeas there* 
upon, without the special order of the court, or some judf^ 
thereof, unless a recognizance, with condition according to 
Stat. 3 Jac. 1, c. 8, be first acknowledged in the same coiirt 
And the recognizance, according to the statute of James, ^as 
required to be in double the sum recovered by the judgment^ 
conditioned to prosecute the writ of error with effect, and to 
satisfy and pay the debt, damages and costs awarded by the 
former judgment, and also the costs and damages to be awarded 
for the delaying of execution, if the said former judgment shoidd 
be affirmed. Bail in error therefore cannot be relieved fipom 
their liability by a render of their principal, or by his bank- 
ruptcy and certificate, Soutkcote v. Braitkwaite, 1 T. R. 624^ 
or even by his being taken in execution for the debt, damages 
and costs in error. Perkins v. Pettit, 2 B. & P. 440. Where 
bail in error were put in in July, were excepted to in August^ 
and notice of justification was then given for the first day of 
Michaelmas term, but a few days before that time the plaintiff 
in error nonprossed his own writ : it was argued that as the 
bail were excepted to, they became as no bail, and were there- 
fore not liable ; but the court held that as they had suspended 
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the execution from July to November, they were liable to be 
9oed upon their recognizance. Dickenson v. HeteiHne, 2 M. 
hS, 210. See Jones v. Tuhb, 1 mis. 337. Qould y. Ho/nu- 
irm, 7 East, 580. So where notice of justification was in like 
minner given, but the bail did not jusUfy, the court held that 
they were not entitled to have an exoneretur entered on the 
tul piece. Adnatn v. WUks, 6 £. & C. 237. The recogni- 
amce must be taken " in double the sum recovered, except in 
<tte of a penalty : and in case of a penalty, in double the 
som really due, and double the cost." R. Q, H. 2 W. 4, s. 26. 
^ tee Reid v. Cooper, 5 Taunt. 320. Moore v. Lynch, 1 
nilt. 213. Dixon v. Dixon, 2 fi. & P. 443. 

It may be necessary to remark, that the stat. 6 O. 4, c. 96^ 
<• li above mentioned, extends only to writs of error brought 
by defendants ; if the plaintiff in an action bring error, bail 
is not required. See Freeman v. Garden, \ D. k R. IS4. It 
^on not also extend to error in fact, coram nobis ; Levy v. 
PricSt 2 Mees, & IV. 533 ; but the court in such a case may 
nquire it, as a condition of their allowing the writ of error to 
be a stay of execution. See Birch v. Triste, 8 East, 412. 
And where it is required to sue it out without putting in bail* 
irnle nwt for that purpose must be obtained. Gibbs v. Tre- 
foftton, 8 Dowl. 140. 

In ejectment also, bail is required, after verdict for the 
plaintiff; 16 & 17 C. 2, c. 8, i. 3; and the recogizance shall 
be taken in " double the yearly value, and double the costs." 
IiG,H,2 W, 4, s, 27. It is not necessary that the defend- 
ant should join in the recognizance. Keene v. Deardon, 8 
East, 298. And this recognizance must be given, although 
the defendant may have already put in and justified bail under 
Stat. 1 G. 4, c. 87. Doe v. Moore, 7 Bing. 124. See post tit. 
" Ejectment ;" but in that case, putting in and perfecting bail 
in error, will have the effect of discharging the bail below. 
1 0. 4, c, 87, *. 3. 

Bail must be put in within four days after the allowance of 
lie writ of error. R, E. 16, c. 2, and E. 36. C. 2, K. B.; 
3. M. 28 C. 2, C. P. Gravail v. Stimpson, 1 B. ft P. 478. 
)at where the vmt is allowed before judgment in the original 
iction, the plaintiff in error in that case is allowed four days 
iter the judgment, to put in bail. 2 Saund. 101, ^. Bennett 
\ Nichols, 4 r. 12. 121. JaquesY. Nixon, 1 T, R. 279, and 
ee Blackburn v. Kymer, 5 Taunt, 672. The court will sdldom 
jant a further time to put in or justify the bail, Handasyde 
. Morgan, 2 fVils. 144, unless where the bail are prevented 
rom attempting to justify, by some misconduct of the opposite 
nrty, Dyott v. Dunn, I D. 8c R, 9, but see Anon. I Dowl, 32, 
ir the like. See Roger's bail, 2 Dowl. 197. And notice of the 
tail must be given within the time here mentioned ; as the 
Mul are not deemed to be put in, until such notice is givea. 
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The bail to the action may be bail in error. Jlsritn r. 
Justice, 8 T. R. 639. So, there is no objection to memben oft 
corporation being bail in error for the corporation, in an actioa 
against it. HerUef v. the Maynr (tf Lyme Regi$, 6 Bmg. l^- 
But mere hired bail, if put in, may be treated as a nviX&f, ad 
the defendant may sign judgment. Broum ▼. Browfif 4 Boif • 
38. FuUer v. Coombe, 1 Dowl. 207. Sutdife v. SUnd,i 
Dowl. 184. Ward v. Levi, I B. k C. 268. 

Bail in error are always, in practice, put in in town : it '» 
doubtful whether they can be put in before a commissioDeriB 
the country ; at all events the court will not make an oider 
allowing them to be so taken. Williams y. Ponton, 8 D^eii. 
701. 

The mode of excepting to bail in error, is, by obtaimng t 
rule for better bail at the master's office, and aenring a oopr 
upon the attorney of the plaintiff in error; and he mosttheB 
justify his bail, (which is done as in ordinary cases, see oKle, 
vol. 1, p. 186, &c.) within four da3r8, if the rule be served lo 
many days before the end of the term. R, M, 6 G. 2, C. P. Bat 
if the rule for better bail be served in the vacation, and it Ik 
accompanied by a notice requiring the bail to justify before & 
judge, in that case " the bail shall justify within fbar ^ 
from the time of such notice; otherwise on the first day rf 
the ensuing term." R. G. H. 2 JV. 4, s, 17. 

As to the mode of proceeding against bail in error on their 
recognizance, see 2 Sound, 72, c, d. 

Certifying the record.] By R. G. H. 4, W. 4, r. 1, a. 1«, 
" no rule to certity or transcribe the record shall be neeei- 
sary : but the plaintiff in error shall, within twenty days iftff 
the allowance of the writ of error, get the transcript prepucd 
and examined with the clerk of the errors of the ooiut in 
which the judgment is given, and pay the transcript money to 
him ; in default whereof the defendant in error, his executors 
or administrators, shall be at liberty to sign judgment of 
nonpros. The clerk of the errors shall, after payment d 
the transcript money, deliver the writ of error, when return- 
able, with the transcript annexed, to the clerk of the errors of 
the court of error." The time here mentioned, however, 
may be extended by a judge's order. Id. s. 13. Or if the 
time here mentioned do not expire before the 10th August, 
the plaintiff in error shall hove twenty days after the 24A 
October, to comply with the rule. Id. Where in oror fttna 
the court of King's Bench, the plaintiff in error, not haviog^ 
had the transcript prepared within Hie time thus limited, id 
application was made to the officer to sign judgment of non- 
pros, but he refused, alleging that the pbdntiff should hmt 
notice ; in the mean time, the plaintiff in error hearing of 
the application, the transcript was prepared and oertified : tb^ 
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nt in error then applied to the court of King's Bench 
2 judgment of nonpros signed nunc pro tunc; but 
^, J. held that as the transcript had in fact been re- 
the cause was in the court above, and he could not 
e. Pitt V. WiUkmii, 1 Har, k W. 363, 4 DowU 70. 
the defendant in error, instead of signing judgment of 
i, sued out execution upon the original judgment, the 

error being returnable, and no transcript removed: 
urt of Exchequer held that he had a right to do so. 
Ckarkt 2 DowL 302. It may be necessary to mention, 
lefendant in error cannot transcribe. Anon. 1 IfUt. 35. 
at. 11 G. 4, and 1 Will. 4, c. 70, s. 8, " a transcript of 
)rd only, shall be annexed to the return of the writ." 
t cases it may be amended, see ante^ p. 119, mui Salter 
?,3A"«7.&M. 717. 

plaintiff in error, it seems, may nonpros his writ of 
dthout carrying over the transcript; MUbom v. Ccpc- 
M.9lS. 104 ; and upon a nonpros before the record 
cribed, the defendant in error is not entitled to coats. 

Richards, 7 East, 111. But where the plaintiff in 
)plied to the court of Exchequer for leave to nonpros 
: before transcript, the court said that if hf had the 
» nonpros, he might exercise it at his peril ; hot if he 
for leave to do so, he could only have it upon payment 
I. fVUkinson v. Malin, 1 Cr. & M. 240. 

;ning errors, 8fc.'] After the transcript is certified to 
irt of error, the next step is for the plaintiff in error 
;n errors. Formerly he might be compelled to do to, 
y cases by a rule to allege dUninution and rule to assign 
and in others by a scire facias quare executionem non ; 
V, by R. H. 4 W. 4, r. 1, s. 11, "no rule to allege dimi- 
. nor rule to assign errors, nor scire facias quare execu- 

mm shall be necessary, in order to compel an assign* 
f errors ; but within eig^t days after the writ of error, 
le transcript annexed, shall have been delivered to the 

officer, or within twenty days after the allowance of 
it in cases of error coram nobis or coram volts, the 
9r in error shall assign errors ; and in failure to assign 
the defendant in error, his executors or administrators, 
•e entitled to sign judgment of nonpros. The time 
,eotioned may be extended by a judge's order. Id. s. 13. 
the time do not expire before the 10th August, the 
ff in error shall have the same time after the 24th 
sr, to comply with this rule. Id. s. 13. 
the assignment drawn by counsel or a pleader; if gene- 

need not be signed by counsel ; if special, it must. 
tt it on plain paper, and deliver it to the defendanfs «t- 
. It must in all cases be delivered to the defeoduif t 
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parties ; but the plaintiflf in error may demand a jo 
error, or plea to the assigoment of errors; and the dc 
in error, his executors or administrators, shafl be 
iTvithin twenty days after such demand, to deliver a jo: 
plea, or to demur, otherwise the judgment shall be re 
This time, however, may be extended by a judge's ord 
Or if the time here mentioned shall not expire bd 
10th of August, the plaintiff in error shall have the sai 
after the 24th of October, to comply with the rule. I 

If a plea or demurrer be necessary {see 2 Saund, lOlj 
get it draum by counsel or a pleader, and signed by com 
the common joinder be sufficient, you may draw it yours 
the form in the Appendix ; it is not necessary it should b 
by counsel, even although it be a joinder to a special assi 
of errors. Grant v. Smith, 5 Dowl. 107. Engross it c 
paper, and deliver it to the plaintiff's attorney, R, 0. 1 
4, r, 1, s. 12. 

No entry on the roll is now necessary, until after ju( 
R. Q. H, 4 W, 4, r. 1, s. 13. See post. 

Formerly it was generally understood that in error 
^could not be compelled to take more than one step in ' 
in a term ; but the court of Exchequer chamber have 
otherwise. Home v. Bentick, 1 Brod. & B. 614. 

Argument, Sfc] By R. G. H. 4 W. 4, r.. I, s. 14, 
issue in law is joined, either party may set down the < 
argument with the proper officer, and forthwith give n 
writing thereof to the other party, and proceed to arg 
in like manner as on a demurrer, without any rule or 
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looks as ought to have been delivered hythe party making de- 
ault, and the party making default shall not be heard until he 
hall have paid for such copies, or deposited with the clerk of 
he errors or clerk of the rules in the King's Bench, u the 
»e may be, a sufficient sum to pay for such copies.'* See 
3est V. Prior t 2 Dotr/. 1 89 ; and tee the cases decided on a simU 
tarnle 08 to demurrers, ante, vol, 1, p. 322. And this rule 
ns been holden to extend to writs of false judgment. Demp^ 
ieretal. v. Pumell, 1 DowL N. C. 168, 11 Law J., 33, cp. 
Afterwards when the case is called on, the plaintiiTs counsel 
s heard first, then the counsel for the defendant, and lastly 
he counsel for the plaintiff in reply. One counsel only is 
leard on each side ; and if briefs be given to two, the junior 
uually argues the case, and the senior takes notes, unless the 
^Dior's brief be marked " to argue." After the argument, the 
odges deliver thdr c^ioa. 

Interest.'] By stat. 3 & 4 W. 4, c. 42, s. 30, " if any person 
ihall sue out any writ of error, upon any judgment what- 
soever, given in any court, in any action personal, and the 
^rt of error shall give judgment for the defendant thereon, 
:hen interest [usually at the rate of 4 per cent. See Langridge 
I' Levy, 7 Dotvl. 27,] shall be allowed by the court of error, 
or such time as execution has been delayed by such writ of 
^r, for the delaying thereof." 

Counsel will move for interest accordingly, as soon as the 
•OQrt have delivered their opinion ; although I believe it is 
isual for the master to add it, upon taxation, whether it be 
^oved for or not. See Bum v. Carvalho, 4 Nev. & 31. 893. 

(^otts.] If judgment in an action be given against a defen- 
^W, and before execution he bring error, if the judgment be 
"^rmed, or the writ of error nonprossed, the defendant in 
"^r shall be entitled to his costs. 3 H. 7, c. 10. Or if in 
''ich a case the judgment be after verdict, the defendant in 
••^r shall be entitled to double costs, 13 C. 2, st. 2, c. 2, 
• 10, whether the writ of error were sued out before or after 
'^ecution. 

So if judgment in an action be given against a plaintiff, and 
'6 bring a wTit of error, and the judgment be affirmed or the 
■^t of error discontinued, the defendant shall be entitled to 
is costs. 8&9 TV.S,c. 11,«. 2. 

But if judgment be reversed, neither party is entitled to the 
osts in error; 2 Saund. 101, x. Weyvilv. Stapleton, 1 Str, 
17 ; but the party succeeding will be entitled to his costs in 
he original action. Gildart v. Gladstone, 12 East, 668. 

As to costs in error upon a bill of exceptions in ejectment, 
J« Francis v. Doe, 4 Mees. & fT. 33 1 . 5 Id. 272, 

VOL. II. h 
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Judgment, S^eJ] In four days exclusive after afi&rmance, the 
master will 8ig:n judgment and tax costs, &c. In error from 
the Exchequer, the costs are taxed by the master of tfait 
court. R. G. Ex, Ch, M. 2 W. 4. And the like in error from 
the other two courts respectively. 

By Stat. U G. 4, and 1 W. 4, c. 70,. s. 8, "the proceedings 
and judgment, as altered or affirmed, shall be entered on the 
original record ; and such further proceedings,^ as may be ne- 
cessary thereon, shall be awarded by the court in which the 
origina] record remains." 

And by R. G. H. 4 W. 4, r. 1, s. 16, " after judgment shaD 
be given in the court of error in the Exchequer chamber^ 
either party shall be at liberty to enter the proceedings is 
error on the judgment roll remaining in the court below, on 
a certificate of the derk of the errors of the Exchequer chus- 
her of the judgment given, for which a fee of 3f. 4d. and do 
more shall be charged." 

The writs of execution can readUy be framed from the 
forms in Arch, Forms, 218, 199, 200. 

Where the judgment for a plaintiff is reversed in error, » 
the court in that case adjudge that the defendant shall be "rf- 
stored to all things which he hath lost by occasion of the said 
judgment/' the defendant, if the debt or damages have been 
levied and paid, may have a writ of restitution to have them 
refunded ; see the form, Arch. Forms, 205 ; or if the damag» 
be levied, but not paid, he shall have a scire facias quare resH- 
tutionem non ; see the form, Arch, Forms, 204. 

Where a judgment for a defendant is reversed, as the court 
of error in that case give the same judgment for the plaintit^ 
that the court below ought to have done, the judgment in 
debt will be a final judgment. But the judgment in any other 
personal action will be interlocutory only ; and the court where 
the record remains will thereupon award a vmt of enquiry) 
and the damages may thereupon be assessed. See Arch' 
Forms, 201—203. 



As to error coram nobis in the Queen's Bench, or csra^ 
wbis in the Common Pleas or Exchequer, see 2 Saund. 10l><(' 
If error in law is to be assigned, the proceedings are the sam* 
as have been here detailed ; and the same, if error in fact be 
assigned, and the defendant plead the common joinder or 
demur. But if error in fact be assigned, and the fact be V^ 
in issue, or confessed and avoided, then, although the proceed- 
ings up to the assignment of error are the same as have bees 
here detailed, the remainder of the proceedings are the saiDC» 
and the issues tried at nigi prius in the same manner, as in *>^ 
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action. See Sexton v. Astrop, I Dowl, N. C, 14, 33, 
^, 89, ex. Arsh. Forms, 241 — 253. If the writ of 
wrought for error in fact, there must be an affidavit 
the fact, before the writ is allowed. Birch v. THtte^ 
15. 



s treating of the writ of error, and in setting out the 
ules upon the subject verbatim, the reader will per- 
t the clerk of the errors is often mentioned in them. 

sufficient perhaps here to mention that since those 
e made, the office of clerk of the errors, both in the 
iT chamber, and in the other courts, has been abo> 
id the duties of the office are now performed by the 
)f the respective courts from which error is brought. 

30, *. 2. 
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BOOK III. 



PROCEEDINGS IN PARTICULAR ACTIONS. 



CHAPTER I. 

Ejectment 

SECTION I. 

Notice to quit, 

Intuhat cases."] A notice to quit is required bylaw, or by 
local custom, or by express stipulation between the parties. 
In the latter case, the notice must be such as has been agreed 
upon, whether the same would be required by law, or be suffi- 
cient, if no such stipulation existed, or not. See Doe y. A)^ 

6 Ejp. 4. Doe v. Bell, 5 T.R. 411. Doe v. Dobell, 1 Ji. & B. 
N. C. 806. Berrey v. Lindley, 11 Law /., 27, cp. Where it 
is required by local custom, the custom will be considered u 
engrafted upon and forming part of the contract between titf 
parties, and must be complied with. 

In the absence of express stipulation or local custom upon 
the subject, if a tenant hold his land or house, &c. from yeir 
to year, either the landlord or he may determine the teDancy» 
by giving a half year's notice to quit, ending with the year of 
the tenancy : as if the tenant hold from Christmas to Christ- 
mas, the notice must be given half a year at least before Christ* 
mas, to quit at Christmas. And this although the rent be r^ 
served quarterly or otherwise. Spirley v. Newman, 2 E9» 
266. And the same where a tenancy from year to year is iffl' 
plied by law, from holding over, or from the payment of rent, 
or the like. See Doe v. Stennett, 2 Esp. 217. Doe v. Watts, 

7 T. R. 83. Denn v. Bawlings, 10 East, 261. Doe v. Browne, 

8 East, 166. Doe v. Noden, 2 Esp. 530. Roe v. Ward, 1 B. 
Bl. 97. Doe v. Walker, 7 T. R. 478. Doe v. Pullen, 2 Hodg> 
39. So, such notice must be given by a remainderman, wheo 
be becomes entitled in possession to land previously let to a 
tenant from year to year, before such tenancy can be deter- 
mined. Maddon v. HTiite, 2 T. R. 159. 
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In like manner, if the tenancy be from half year to half year. 
If a year's notice to quit must be given ; if Arom quarter to 
arter, a quarter's notice ; if ^m month to month, a month's 
tice ; and if from week to week, a week's notice : See Doe 
Hazell, 1 Esp, 94. Doe y. Raffan, 6 B»p. 4 : if there be no 
press stipulation to the contrary. 

But where the tenancy, by express stipulation, is to end on 
-ertain day, then a notice to quit is not necessary. Cobb y. 
okes, 8 Eastt 358. Messenger v. Armstrong, 1 T, R, 64. 
ghty. Darby, 1 T. R. 162. Nor is it necessary, where the 
Qant holds under an adverse title. Doe y. WUliamt, Cowp, 
!2, and see Doe v. Quigley, 2 Camp, 506, or has done any act 
lich amounts to a disclaimer or disavowal of his lessor's title. 
ye V. Pasquali, Peake, 196. See Doe v. Cooper, 1 AT. & Or. 
'5. Nor is it necessary to be given by a mortgagee, if the 
Qancy were created by the mortgagor after the date of the 
ortgage; Reech v. Hall, 1 Doug. 21. Thundery, Belcher, 3 
^, 449. Doe v. Boulton, 6 M, Sc S, 148. See Doe v. Gold- 
in, 10 Law J., 275, qb. ; nor by a tenant by elegit, if the 
Qancy have been created by the creditor after the date of the 
igment. Doe y. HUder, 2 B. & -4. 782. And where, by a 
Qtract for the purchase of land, the vendee was let into pos- 
Uion immediately, and was to pay five per cent, interest on 
e purchase money, if the contract were not completed within 
ree months, until its completion ; the contract was not com- 
!ted within the time, and he remained in possession, but 
id no interest: it was holden that the vendor might maintain 
ctment against the vendee without giving a notice to qmt, 
the latter was nothing more than a tenant at will. Doe v. 
amberlaine, 9 Law J., 38, ex. 

3y landlord.'] It must be given by the landlord, or by the 
von who may have succeeded him in the title, as heir, as- 
nee, &c. or by his agent. See Doe v. PhiUis, 2 Chit. 170. 
f v. Pearce, 2 Camp. 96. Doe v. Read, 12 East, 57. A no- 
i to quit given by one of two joint tenants, will have the 
!Ct of determining the tenancy as to his moiety ; Doe y. 
iqtKn, 3 Taunt. 120 ; but if it be intended to determine the 
ancy as to all, if given by one, it must either be signed by 
or given expressly on the behalf of all ; Doe v. Summersett, 
i. 9c Ad. 135 ; or if given by an agent on behalf of all, it will 
ermine the tenancy as to all, although he be authorized by 
! of them only. Doe v. Hughes, 7 Mees. & W. 139* and it is 
icient if his authority be subsequently recognized by them. 
)dHtle y. Woodward, 3 B. & A. 689. Doe v. Syboum, 2 
'. 877, but see Doe v. Walters, 10 B. & C. 626. 
t must be given to the landlord's immediate tenant, see 
ie y. Smith, 1 £. & P. 174, or to his executor or other per- 
al representative. Doe v. Porter, 3 T.R. 13. Parkar v. 
xstahle, 3 JVHs. 241, or assignee ; Doe y. Williams, 6 B.%t C 
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41 ; but not to tn under-tenant. PleamiU y. Benson, 14 M 
234. Where the premises were holden by two tenants in oon- 
mon, a notice served upon one of them was holden to deter- 
mine the entire tenancy ; Doe v. Crisp, 5 Esp, 196 ; at leutit 
raises a presumption that the notice reached the other tenat 
in common, although he possibly live at a distance. Do9^» 
Watkms, 7 Eoit, 551. 

By tenant.] If a notice to quit be given by the tenant, it 
should be given to his immediate landlord, or the ponoD to 
whom he is bound to pay his rent, or to his landlord's agent; 
and not to any head landlord or person under whom his ia- 
mediate landlord claims. In other respects the sanie mki 
apply to this notice as to a notice to quit by a landlord. If ii 
this notice a mistake be made as to the expiration of theyeartf 
month, kc. of the tenancy, it will not have the eflBect of dettf* 
mining the holding, and the tenant himself may take advantilB 
of the defect ; it is not good as a notice to quit, nor doeitt 
operate as a surrender, inasmuch as it is to take effect in fit* 
turo. Doe v. MUward et at,, 3 Meet, & W. 328. 

Form and service^ A notice to quit is usually in wntiflS* 
mnd in prudence should be so ; but a parol notice to quit, given 
by a tenant holding under a parol leasee hat heexi deemed suf- 
ficient, Timm%n$ v. RawUnson, 3 Bwrr. 1603. Doe^. Oidk,5 
Etp. 1 96, even though given on the part of a corponAkm. ^ 
V. Pierce, 2 Camp, 96. It is usually directed to the tenant; 
but this is not necessary, if it be personally served upon hio* 
Doe V. Wrightman, 4 Bsp, 5, and see Doe v. SpiUer, 6 Ssp, 1^* 
Care must be taken that the time at which it requires the 
tenant to quit, be the expiration of the year or month of ^ 
tenancy; see Roe v. Ward, 1 H, Bl. 97. Doe v. fVaUtertl 
T. R. 478. Doe v. Donovan, 1 Taunt. 655. Kempt v. Derreti, 
3 Camp. 510, and see Doe v. Lambhf, 2 Esp. 635 ; for any mis- 
take in the notice in this respect, will be fatal. Doe v. M 
11 East, 312, and see Johnstone v. Huddlestone, 4 B. & C. 928* 
In order to avoid this, however, the notice now usually !«• 
quires the tenant to quit at the end and expiration of the car- 
rent year of his tenancy, which shall expire next after the cad 
of one half year from the date thereof; and which has been 
holden to be good. Doe v. BiUler, 2 Bsp, 589. Care must be 
taken also to describe the premises correctly. Doe d. Otf 
v. — — , 4 Esp, 185. And a notice as to part only of the p»- 
mises, will be bad. Doe v. Archer, 14 East, 245. SeeDoei' 
Church, 3 Camp, 71. As to the notice where the tenant is to 
quit different parts of the premises at different times, see DM 
V. Howard, 11 East, 498. Doe v. fVatkins, 7 East, 551. D^e 
V. U. Grey de WUton, 2 East, 384, n. Doe v. Spence, 6 Bait, 
120. Doe v. Snowden, 2 W, BL 1224. Doe v. Hughes, 7 Mstt- 
A W, 139. The following ma.^ Y>e tK^ fetm of the notice : 
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-/ hereby {as agent for Mr. John Nokei ymur landlord, 
his behalf], give you notice to quit and delvoer %ip |M*- 
of the {home, land and premisee, with the appurtenancee] 
at — in the county of •^— , which you hold of him as 
thereof, on the [twenty^fifth day of March next,^ or ed 
oiration of the current year of your tenancy, which shad 
next after the end of one half year from the date ^ tMs 

Dated the day of 1848. 

ir. Joseph Styles. James Nokes, 

e duplicates of this notice, and compare them careftiUy. 
ierve one of them upon the tenant, personally if you 
NT if you cannot meet with him, you may seire it upon 
e or servant at his dwelling-house, explaining to than 
same time the nature of the notice, and it wili be pre* 
that it came to his hands. See Jones t. Marsh, 4 T. R. 
Doe V. Lucas, 5 Esp. 153. Smith v. Clarh, 9 D9wl. 202. 
oake a memorandum of the day and manner of senrioe 
other copy, and keep it. 



SSCTIOZf u. 

J^fectment in ordismry cases, 

shaQ consider the practice in ejectment, imdtr the foU 
heads:— 

^jectment in ordinary cases. 
Ejectment where the possession is vacant. 
Ejectment by landlord gainst tenant. 

Ejectment in ordinary cases. 

Declaration and service, 8fc, 

oration.'] The declaration is the first proceeding in 
ent. If it he an ordinary case, you may get blanh forms 
ie stationer's, and fiU them up ; but if the case he of m- 
ze, and if any difficult matter of title be involved in it, it 
e prudent to have your declaration drawn by a barrister 
nal pleader. Make as many copies of it as there are 
r. 

declaration is usually intituled of the previous term 
lly. But if by mistake it be intituled of a subsequent 
Doe V. Roe, 2 Dowl. 1€6, Doe d. Gore v. Roe, 3 Dowl. 5, 
. Crooks v. Roe, 6 Dowl. 184. Doe d. Brook v. Roe, 9 
347, or intituled of a year that has not arrived, or of a 
rhich is pasi;, Doe d. Smithers ▼. Roe, 4 DoidI. ft14t. I>oe 
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d. Wils V. Roe, 5 DowU 380, hut see Doe d. Gowland v. Roe, 5 
Dowl. 273, it is immaterial, if the notice at the foot of tke de< 
claration be dated correctly, and require the tenant to appear 
in the next term. So where the declaration, instead of being 
intituled of the term, was intituled with the day of the month 
and year, as in a personal action, the court held it to be im- 
material. Doe d. Ashman v. Roe, 1 Bing. N. C. 253. But if 
the declaration be intituled of a term which has not arrived, 
and the notice at the foot be not dated and do not othervise 
specify correctly when the tenant is required to appear, the 
court will not grant judgment against the casual ejector, Doe 
d. Newman v. Roe, 9 DowL 131. Doe d. Giles v. Roe, 7 Id. b19. 
Doe d. Channell v. Roe, 9 Id. 67, Doe d. Rogers v. Roe, 2 Doai- 
392, even although the mistake be explained verbally to the 
tenant. Doe d. Tolley et al. v. Roe, 12 Law J., 97, qb. 

Ejectment is not within R. G. M. 3 W. 4, s. 16, as to the 
commencement of declarations ; Doe d. Gilleti v. Roe, 2 Dad. 
690 ; but the declaration commences in the form stated in R» 
G. H. 2 W. 4, r. 4, viz. : — " Richard Roe was attached to ansttff 
John Doe in a plea of trespass and ejectment." For that, ifc 
going immediately to the demises, entries and ouster, omit- 
ting all recital of the supposed writ, as was formerly the prac- 
tice. It is not necessary that any attorney's name should be 
mentioned in it. Doe d. Simpson v. Roe, 6 Dowl, 469. The 
demises must be laid of a date subsequent to the accruing of 
the lessor's title ; R. v. Walker, 7 T. R. 433 ; and if it be ne- 
cessary or desirable to lay a demise in the name of any othff 
person than the client, it may be prudent first to obtain his 
permission to do so. See Doe v. King, 2 Dowl. 580. Doed. 
Shepherd v. Roe, 2 Chit. 171. DoeY. Fillis, Id, 170. Doev. 
Figgins, 3 Taunt. 440. 

As to the notice at the foot of the declaration, it must be 
directed to the tenant in possesion, or to all the tenants if 
there be more than one ; but in this latter case the copy served 
upon such tenant may be directed to him alone. Doe d. Field 
V. Roe, 1 Har. 8c JV, 516. If there be a mistake in the chris- 
tian name of the tenant, the court will neither set aside the 
service of the declaration. Doe d. Stainton v. Roe, 6 3f . & 5. 
203, nor refuse the rule for judgment against the casual ejector. 
Doe d. Folkes v. Roe, 2 Dowl. 567. Doe d. Frost v. Roe, 3 Dowl 
563, 1 Har. & TV.2n. Doed, Peach v. Roe, 6 Dowl. 62, on 
that ground ; for that would be giving the tenant the benefit 
of a plea in abatement, which was never allowed in ejectment. 
And the same, where the christian name, for reasons, was 
omitted altogether. Doe d. Wame v. Roe, 2 Dowl. 517. See 
Doe d. Pearson v. Roe, 5 Moore, 73. Doe v. Roe, 6 Dowl, 629. 
Doe d. Smith v. Roe, Id, But where it was directed to one 
person, and served upon another, it was holden bad. Doe d. 
Smith V. Roe, 5 Dowl. 254. So, where it was directed to 
"the personal representative^* oi «t ^eceas^d tenant, with- 
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aming them, it was holden bad. Doe d, St. Marga- 
'estmniter, y. Roe, 1 Moore, 113. Anon, 1 Chit, 162. 
8t mention the time at which the tenant is to appear, 
y, in country causes, the next term generaUy, and in 
causes the first day of the next term. Where it omit- 
e term altogether. Doe v. Roe, I Crdmp. ft J, 330, where 
uired the tenant to appear " in next Hilary," omitting 
OTd " term," Doe d. Dimond v. Roe, 8 Dowl, 308, and 
it required the tenant to appear within ten days, being 
immediately before the term. Anon. 1 Dowl. 18, it wis 
I sufficient; but in a later case, where the notice re- 
the tenant to appear " in due time," the court held it 
id said that if the form as to the period of appearance 
hus disregarded, the notice would in time become use- 
Doe d, Isherwood v. Roe, 2 Nev, & M. 476. Doe d, 
V. Roe, 2 Dowl. 420. If it require the tenant to appear 
rrons ^^^> ^^^ court will grant a rule niri to amend it, 
Bais V. Roe, 7 T, R. 469, or a rule ni|t for judgment. 
Watts V. Roe, 5 Dotcl. 149, S. C. 2 Har. & fF. 1 38 nom.Doe 
Soul^ College v. Roe, Where, ibr instance, it required 
lant to appear in Michaelmas term, but from there being 
l>er of tenants to serve, it was found, impossible to move 
term, the court in Hilary term granted a rule for judg* 
igainst the casual ejector, unless cause were shown on 
ire the last day but one of the term. Doe d. Earl Warm 
. Roe, 9 Dowl, 714. Where it omitted to state the con- 
ce of the tenant's not appearing, it was holden bad, but 
I to be amended. Doe d. Darwent v. Roe, 3 Dowl. 336. 
it was by mistake subscribed in the name of the nomi- 
intiff, instead of the casual ejector, the court held the 
i to be immaterial. Hazlewood v. Thatcher, 3 T, R. 350. 
rhat cases the court will allow the declaration to be 
)d, see ante, p. 118. 

ice of declaration, when and how."] The declaration must 
ed before the first day of term. R, O, T,lW,4,s.\i, 
\e d. Frodsham v. Roe, 6 Dowl. 479. But in prudence 
mpt should be made to serve it several days before that, 
at all likely that the tenant or his wife will keep out of 
IT in order to avoid the service. It cannot be served on 
ay ; Doe v. Roe, S D. 8c R. 692, 5 B. & C. 764, per Ab^ 
J, ; and even where the declaration was left for the 
at his house on the Saturday, and he afterwards ac- 
dged that he received it on the Sunday, the service was 
insufficient. Id. Doe d. Warren v. Roe, 8 D. 8c R. 342,. 
-son serving it, should deliver it personally to the tenant 
vife. But where the attorney's clerk offered it to the 
and he refused to take it, and the clerk then left it on 
in the room ; Doe d, Visger v. Roe, 2 Dowl, 449 ; where 
k offered it to the wife of the tenant* and aYi« t^\x«^ 
k3 > 
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it, he then laid it on the table, and was going away, but she 
threw it after him, and he then fixed it upon a oonspicoooi 
part of the premises ; Doe d. Courthorpe y. Roe, 2 Doioi. 441; 
and where he began to read and explain it to tiie teaant, bat 
before he could deliver it to him, he turned him out of the 
house, and the clerk then put it under the door : Dee d. PnA 
V. Roe, 3 DowL 569 : in these cases the service was deemed 
sufficient. But in a similar case, where the derk, instetdof 
leaving the declaration, brought it away, Parke, J. said he 
could only grant a rule nisi. Doe <L Forbes v. Roe, 2 JM» 
452. Also, at the time the declaration is served, the notice 
at the foot of it should be read over and explained to the putf : 
reading it over without explaining it, or explaining it witiioat 
reading it over, will be sufficient. Doe v. Roe, 2 Dowl. 199. 
Doe V. Roe, 1 Dowl. 428 ; but see Doe d. Wade v. Roe, 6 Dowl, 51, 
cont. Where the tenant himself read it over, and said that he 
understood it, it was holden sufficient. Doe v. Roe, 1 Dowl. 519. 
Where the tenant was a Welshman and did not underetuid 
English, and the person who served him- could not speik 
Welsh, but he got another of the tenants to explain the deda- 
ration and notice to him : this was holden sufficient. Dosi. 
Probert v. Roe, 3 Dowl. 335. Where upon calling to aene a 
declaration upon a woman, the clerk was informed that she 
was bedridden ; he then gave the declaration to the person to 
take to her, and to read it over and explain it to her, and the 
person accordingly took it up stairs, and he heard him read vA 
explain it to some person, who he was informed was the tenant: 
this was holden sufficient. Doe d. Tucker, v. Roe, 1 Ear.Jt 
^. 67 1. But if, when the clerk begins to rea4 or explain it^ 
the tenant or his wife refuse to listen to him. Doe d, Neale v. 
Roe, 2 Wils. 263. Doe d. Oeorge v. Roe, 3 Dowl. 541. Dsed, 
Nash v. Roe, 8 DowL 305, or turn him out. Doe d. Frith t. 
Rocy 3 Dowl. 569, or refuse to let him into the house, and he 
read it on the outside, and explain it to the tenant's son: 
Doe d. Chimes v. Roe, 1 Har. StfV.eil: this has been hoklen 
sufficient to entitle the party to judgment against the casual 
Qector. So, where the tenant was an attorney, and on that ac- 
count the notice was not explained to him : the court held it 
to be sufficient. Doe d, Duke of Portland v. Roe, 3 Man. & Or* 
397. It may be necessary to observe that this explanation, 
as well as the service, must be before the first day of term. Set 
Doe V. Roe, I D.9lR. 563. If there be any thing defective in 
this part of the service, the court will only grant a rule niii. 
See Doe d. Downes v. Roe, I Har. & W. 671. Anon. 2 Chit. 
182. 

Service upon the tenant or his wife."] The declaration should 
be served either upon the tenant himself, or upon his wift; 
this is the only regular mode of service. On the tenant him- 
self, it may be served any wbere •, «^wv ^Xii^'^L. D<ie d. DmM 



DeelaraUoH and Service, ^e. 156 

drojfe, 7 DowL 494. 8 Law J., 254, ex. And a service 
be tenant himself, will be good, although he be a lunatic, 
taally confined as such in an asylum. Doe d, Oibbard 

3 Mijm, 8tOr.61. But the affidavit must state htm ez- 

to be " tenant in possession," no other form of worda 
ieemed equivalent; Doe d. Jackson v. Roe, 4 Dowl. 609, 
tteton, J. Doe v. Hitchcock, 2 DowL N.C.l; stating the 

to be on " persons in possession," Doe d. Oldkam t. 

Dowl. 714, or on " the occupier," Doe d. Jaduon t. Hm^ 
4, 609, or even stating facts from which it may dearly 

that the party served was tenant in possession, Doe d, 
r. Roe, 5 Dowl, 226, will not be sufficient. So, it will 

sufficient to swear to the deponent's " belief," that the 
lerved was tenant in possession, Doe v. Badtitle, 1 Chit, 
Doe d. Talbot v. Roe, 1 Har. & IV. 367, except under 
eculiar circumstances, and then the court will grant « 
it only. Doe d, Oeorge v. Roe, 3 Dowl. 22. Even where 
adavit stated a service on A. B. and C. D. " tenants in 
sion as executors," the court held it insufficient, as the 

" as executors" qualified those which preceded them. 
. Roe, 2 Tyr, 158, 1 Dowl, 295. Also, an affidavit of 
i on the executors or administrators of a deceased tenant, 
rtate them to be " tenants in possession ," Doe v. Hurst, 
, 62. Doe d. Rigby v. Roe, 4 Dowl. 14 ; and where there 
)ther tenant, if the interest of the deceased were only of 
tel nature, the affidavit may be in the common form, 
}ing the executors, &c. (not in their representative cha- 
) as tenants in possession, notwithstanding they were 
I the actual occupation of the premises. Per Coleridge, 
>owl, 15. See Doe d, PamphHon v. Roe, I Dowl. N, C, 186. 
* the premises had been let to J. S.« but when a declara- 
I ejectment was about to be served he was no longer in 
sion, but another person, who declared he was the 
: in possession, but refused to tell his name ; the derk 
illed in the name of J. S. in the copy, and served it on 
nrson who represented himsdf to be tenant: and this 
xAden suffident for a rule nisi for judgment. Doe d. 
igram v. Roe, 2 Dowl, N, C, 672. 
>n the wife of the tenant in possession, the declaration 
e served, dther upon the premises for which the action 
light, or at the husband's dwelling* house. Doe v. Bayliss, 
R, 765. Doe d. Baddam v. Roe, 2 B. & P. 55. Doe t. 

Dowl, 693. Doe d. Ld. Southampton v. Roe, 1 Hodg, 24. 
:. Mitchell V. Roe, 1 Har. & fV. 646. Doe d. GrqfY.Roe, 
H. 456. Doe d. Boullott v. Roe, 7 Dowl. 463, 8 Law /.» 
X., or place of business, see Doe v. Roe, 1 Dowl. 67, or at 
ther place, if it appear from the alBdavit that the wife 
ving with her husband at the time. Jenney v. Cutis, I 
Rep, 808. Per Ld. Kenyon, 6T,R. 765, Per Cut. tn 
L Bjig^ V, Roe, I Dowl, 812. And a acrdce viv^^flhfc 
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vide, on tlie premises, will be good« even although the husband 
have left the kingdom and have settled abroad. Doe v. £oe, 

1 i>. & i?. 514. But if the affidavit merely state a service upon 
the wile, without saying where, &c. Doe v. Roe, 2 Dowl, 89. 
Doe d. Mingay v. Roe, 6 Dotcl. 182, or a service upon her«t 
a place off the premises, not being the house or place of bou- 
ness of the husband, without 8he>^in°r that she was then Uving 
with her husband, Oates v. Cotes,.6 T. 12. 765. Right v. Wmg, 

2 D. & 12. 84, or if the affidavit do not state positively that the 
woman served is the wife of the tenant in> possession, — as if it 
state a service upon the " wife or mother" of the tenant. Doe 
V. Roe, 1 Doicl. 614, or upon a woman representing hersdf to 
be the wife, without adding the deponent's belief that she » 
80 : Doe d. Simmons, v. Roe, 1 Chit. 228. See Doe d. Grange 
V. Roe, I Dowl. iV. C. 274 : in all these cases the affidavit 
would be bad. Where however the affidavit stated a service 
upon the wife ** near the premises," Coleridge, J. granted a 
rule niifi, to be served personally upon the husband. Doe d. 
Marquis of Bath v. Roe, 7 Dowl, 692. So where the affidavit 
stated a service upon a woman on the premises who repre- 
sented herself to be the wife of the tenant, and was reputed to 
be so, and lived with him there : Littledale, J. held it sufficient 
for a rule 7iisi. Doe d. Brcmner v. Roe, 8 Dowl, 135. The 
following may be the form of the affidavit, where the service 
is upon the tenant or his wife : — 

Jn the, 4t. 

Between John Doe, on the several demises 
of A, B, 4* C. D,, plaint\f, 
and 
Richard Roe, defendant, 

J, B., clerk to E. F, of , gentleman, attorney for the 

lessors of the plaintiff in this cause, maketh oath and saith, that 

he did, on the day of instant, [personally] smvt 

Joseph Styles, tenant in possession of [part of} the jnemises, 
mentioned in the declaration of ejectment hereunto annexed, 
with a trtie copy of the said declaration, and of the notice there- 
under vmtten " [if the service were upon the wife," hy deliver' 
ing the same to the wife of the said Joseph Styles upon the pre- 
mises aforesaid, " or" at the dwelling house and 2)lace of resi- 
dence of the said Joseph Styles, situate in , &c. vide supra]; 

and this deponent at the same time read over to [the said wife 
o/] the said Josej)h Styles the said notice, and explained to [hei* 
or hini] the intent and meaning of the said declaration and no- 
iice, and of the service thereof. As to the title of the affidavit, 
see p.. 162. Where several tenants are served, if the services be 
regular, they may all be included in one affidavit. 

If there be several tenants, each must be served ; otherwise 
you can only have judgment against those actually served. 
I?oe V.Moore, 2 Chit» 116. Doe d.Eltcood-^. Roe»^ Moore, 578- 
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Even where the ejectment was for premises which had been 

demised to A, and by him underlet to B, C, and D, it was 

h(dden necessary to serve all the undertenants with a copy of 

the declaration. Doe d. Ld, Darlington y. Coek, 4 B. & C. 

259. But if the tenants in possession be joint tenants, then 

a service upon one, will be a service upon all. Doe d. Bailey 

' V. Roe, 1 B. & P. 369. Doe d. Huichinson v. Roe, 2 DmcL 

\ 418,tt7ui see Doe d. Jordan v. Ttoe, 4 Dowl. 577. Doe cZ. Weeh 

• ; V. Roe^ 5 Dowl 405. Doe d. Clothier v. Roe, 6 Dot/'/. 291. 

.'; But if the affidavit do not expressly state them to be joint 

■; tenants, the court will only grant a rule nisi. Doe d. Grimes 

-< V. Roe, 4 Doicl. S6, 1 Har. & JV. 369. Where one of two joint 

■i tenants was dead, and the declaration was served on the sur- 

■f ^vor, the rule for judgment was granted against the survivor 

- only. Doe d. Hewson v. Roe, 5 Dowl. 404. 

T.J 

'"^ Service on servant, 8fc. with admission of receipt by thr. 

tenimt.] If after service upon a child, or servant, or other 

^ ■ person, upon the premises, or elsewhere. Doe d. Harris v. Roe, 

"j. 2 Doioi, 607, the tenant acknowledge that he received the 

^•- declaration before the first day of the term, this is deemed 

;■; ^uivalent to a personal service upon the tenant ; and upon 

^- * sn affidavit of the feet, the court will grant a rule for judg- 

njent against the casual ejector, as of course. Doe d, THndalc 

^'Ro€,li Chit, 180. Doe d. Macdougal v. Roe, 4 Moore, 20. 

^ v. Roe, 1 Drnvl 365. Doe d. Walker v. Roe, 1 Price, 399. 

J«« Doe d. Emsley v. Roe, 1 M, & Gr. 840. Doe d. Agar v. 

' ^f!, 6 Dowl, 624. And the same, if the acknowledgment be 

^y the tenant's attorney. Doe v. Snee, 2 D.kR, 5. Anon. 2 

^A»*. 187. Doe d. Qibbard v. Roe. 9 Dowl. 844. But where 

J^e tenant on the first day of the term acknowledged that he 

^td received the declaration, but not that he had received it 

Mrre the term, Coleridge, J. held it to be insufficient. Doe 

^> Harris v. Roe, 1 Har. & fV. 372. See Doe d. Smith v. Roe, 

4 Dowl. 265, per Alderson, B. cont. So where the tenant 

^knowledged that he had received the declaration, but de- 

<iUned to say, or did not say, when he had received it, it was 

liolden to be insufficient. Doe d. Pinch v. Roe, 5 Dowl. 225. 

Doe d. Marshall v. Roe, 4 Nev. & M. 553. Doe d. Martin v. 

Roe, 1 Har. & W. 46. Roe v. Doe, 14 East, 441. So an 

acknowledgment by the wife of the receipt of the declaration 

either by herself or her husband, will not be sufficient, although 

she admit the receipt to have been before the first day of 

term; Goodtitle d. Read v. BadtUle, I B. 8c P. 384. Doe d. 

Tucker v. Roe, 2 Dowl. 775. See Doe d. Wilson v. Smith, 3 

Dowl. 379. Doe v. Roe, 2 Tyr. 211 ; except perhaps for a rule 

nisi. Doe d. Morgan v. Roe, 1 Dowl. N. C. 543. Doe d. 

Chqffeyy.Roe, 9 Dowl. 100. Nor will the acknowledgment 

of any third party be sufficient, even for a rule nisi. Doe d. 

Harris v. Hoe, 2 Dowl. N. C» 704. 
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Seitice on servant, 8fc. where it is probable that the Uumi 
received it."] A service upon the son or daughter or aenmntof 
the tenant in possession, although upon the premises, will not 
of itself be sufficient. Roe d. Hamabrook v. Doe, 14 Etut, 441. 
Right d. Freeman v. Roe, 2 Chit. 180. Doe d. Smith i.Rpt, 

1 Dowl. 614. Doe v. Roe, 2 Dowl. 414. Doe d, George t. Rte, 
3 Dowl, 9. Doe d. Tibbs v. Roe, 3 Dowl. 380. Doe d. MUdiH 
V. Roe, 1 Har. & W. 646. GoodtUle d. Mortimer t. No<iti^ 

2 D.& R. 232. JDoe (i. Hoitey v. Ao«, I CAit. 100. Dm I 
Jones V. J?oe, 1 Chit, 213. Doe ci. jSmerMm v. Roe, 6 I>oiPt* 
736. Doe d. Ginger v. /2oe, 9 Dowl. 336. l>oe d. Shepherii. 
Roe, 10 Lat£7 /., 129, qb. Nor will a sendee upon a penoD 
who professes to be agent for the tenant, where no ciraiia- 
stances appear from which the agency can be inferred ; DM 
d. Nottage v. Roe, 1 Dowl. N, C. 760. Doe d. Sturch v.itoe, 1 
H. & PT. 672 ; the court will not even grant a rule nisi in such 
a case. Doe d. Read v. Roe, 1 Mees. & fV. 633. Deed, Li. Di»- 
orben v. Roe. 2 Id. 374. But if, from circumstances stated in 
the affidavit of service, it appear clearly that the dedarstioOt 
although served upon the son, &c. afterwards and before the 
first day of the term came to the hands of the tenant, the comt 
will grant the rule for judgment ; or if it appear merely pio- 
bable, they will grant a rule' nisi. Doe d. Timmins v. Roe, 6 
Dowl. 765. A few cases will illustrate this. Where the de- 
claration was served upon a servant of the tenant, on the 
premises, who promised to deliver it to her master, and it «ii 
afterwards on the same day seen in the hands of the ten* 
ant's attorney, Taunton, J. granted a rule nisi. Doe v. Roe, 
2 Dowl. 184. So where the declaration was served upon the 
son-in-law of the tenant, near the premises, and the tenanf i 
attorney afterwards took out a summons for particulars of tiie 
demise, Wightman, J. held it to be sufficient for a role niit 
Doe d. Evans v. Roe, 2 Dowl. N. C. 334. So where the serriee 
was on a servant of the tenant, and she made an affidavit statiog 
that she delivered the declaration to her master, Taunton, J* 
granted a rule nisi. Doe v. Roe, 2 Dowl. 1 98. So where the icf- 
vice was upon the daughter of the tenant, on the premises, who 
said her fiather was very ill up stairs; she took the declaration up 
stairs, came down again, and said she had told him and explained 
it to him : this wai holden sufficient. Doe v. Roe, 1 Dowl. 692. 
So where it was served upon the daughter of the tenant, who 
was then confined by indisposition, and she afterwards in- 
formed the clerk that she read it over and explained it to the 
tenant before the term, the court granted a rule niti. Doe v. 
Roe, 2 Dowl. 12. Doe d. Threader v. Roe, I Dowl. N. C. 261. 
Doe d. Frost v. Roe, 8 Dowl. 301. Doe d. Elderton t. Roe, 1 
Dowl. N. C. 586. So where it was served upon the tenantfs 
nephew upon the premises, who acted as servant to his uodc^ 
and who sipd at the time that his uncle refused to be 

seen ; this was holden &u£&cient ioT % T\a\^ vam, D<m <2. Msedff 
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^ Roe, 8 DoidL 306. So where service was upon a servant 
it the tenant's honse, who stated that she knew what it was 
ibout, as the lessor of the plaintiff had already been there to 
iffect service, and could not ; a copy of the dedaration was 
klso stuck up upon the premises: this vrna deemed suflldent 
or a rule mm. Doe d. Wright v. Roe, 6 DowL 455. Where 
t was served upon the wife of the tenant's brother, on the 
jremises, who said the tenant did not reside there, and would 
lot tdl where he did reside, and she afterwards told another 
>eiaon she would go to London to the tenant, and she left the 
premises the next morning : Coleridge, J. granted a rule nw. 
Doe d. Hvbbard v. Roe, 1 Har, & fV, 371. See Doed. fVeathe- 
rell V. Roe, 2 Dawl, 441. So where the declaration was served 
an the tenant's son upon the premises, and the party who 
served it, on his return, met the tenant, and stated to him 
the service and the object of it, who immediately answered 
"then I have no time to lose;" Patteson, J. held it to be 
Bufilcient for a rule fim. Doe d. Brickfield v. Roe, 1 Dowl. N, C, 
270. But where the declaration was served on the brother-in- 
law of the tenant, on the premises in Shropshire, the tenant 
being then dangerously ill at Worcester, and on the next day 
service was made on a person at the house where the tenant was 
lying, and on the same day he died : Coleridge, J. refused the 
rale, sa3ing that it was unlikely that any papers should have 
been delivered to the tenant in the state in which he then was. 
Doe d, Hartford v. Roe, 1 Har. & fV. 352. So where service 
was effected upon a servant of the tenant upon the premises, 
who promised to give the declaration to his master, and the 
premises afterwards were found deserted: Wightman, J. 
refused to grant even a rule nisi. Doe d, Dobler v. Roe, 2 
Dowl. N. C, 333. 

So, service on the tenant's attorney, will not be sufficient, 
although be accept the deckuittion and undertake to appear 
fbr him : Doe v. Roe, 1 Dowl, 613 ; unless it appear that the 
tenant himself at least knew of it before the first day of 
term. 

. Service, where the teiumt heepe oui of the way to avoid it,"] If 
the service be merely upon the son or servant, &c. of the tenant, 
yet if, from circumstances stated in the affidavit of service, it 
appear that the tenant kept out of the way for the purpose of 
avoiding personal service, and the deponent add his belief that 
he did so, the court will grant a rule to show cause why the 
service should not be deemed good service, and will direct the 
manner in which the rule shall be served. See Doe d. Luff v. 
Roe, 3 I>oferf. 575. Doe d. Morpeth v. Roe, Id. 577. Doe d, 
Childers v. Roe, 2 Har, & W, 121. Doe d, Croley v. Roe, 
2 DowL N. C, 344. Where the clerk, intending to serve 
the dedaration, went to the tenant's house, knocked at 
the door, and received no answer, but he YieBx4 wmft 
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one, whom he believed to be the tenant, come to the 

door and listen, and he then read the declaration aloud and 

explained the object of it, and put a copy of the dedantkm 

through a broken pane of a window near the door : Patteson, 

J. granted a rule ntn. Doe d» Frost v. Roe, 3 DowL^H; cmi 

see Doe d. mils v. Roe, Id. 582. Doed. Colson v. Roe, 6 Dowl. 

765. Doe d, Lotmdes v. Roe, 10 Law /., 142, ex. So where the 

derk went to the tenant's house, and knocked at the door, 

which was shut, but received no answer ; he looked through t 

window, and seeing the tenant's niece in the house, he knodced 

again, but could not get in; he then explained throaghthe 

door, the nature and object of the service, and pasted a copy of 

the declaration on the door; and he afterwards learned from 

the tenant's attorney that the copy of the declaration had been 

received : Parke, J. granted a rule nut. Doe d. Mortldke v. 

Roe, 2 Dowl. 444. So where the clerk called at the house of 

the tenant on the premises, to serve him with the decliratioD, 

and left a copy of the declaration and notice, but was told 

that he and his wife were at Worcester; he then went to the 

house of the tenant's brother-in-law at Worcester, and not 

wishing to ask directly for the tenant, enquired for the wife* 

and the servant said she was there ; but the brother-in-law 

came out, and said he did not know where the tenant vms, 

and turned the clerk out of his house, the clerk, however, 

leaving another copy of the declaration and notice there ; and 

the affidavit stated the deponent's belief that the tenant was 

in the house at Worcester at the time, but was denied in order 

to avoid the service : Coleridge, J. granted a rule rUsi, Doe d. 

Tumcroft v. Roe, 1 Har, & W^. 371. So where the tenant 

himself admitted afterwards that he had kept out of the ivay 

to avoid the service, the court granted a rule ntn. Aw»» 

2 Chit, 186. So where the servant admitted that the tenant 

was in the house, but refused to allow the clerk to see hiiD» 

the court granted a rule nisi. Doe d. Harvey v. Roe, 2 Priott 

112. So where the tenant built a wall round the premises to 

prevent access to them, and the attorney's clerk upon a{^* 

cation to the tenant's counting-house, upon several occasions, 

was refused to be admitted to him, and upon the last occasion, 

after leaving a copy of the declaration and notice, he was 

turned out ; this was holden sufficient for a rule nisi. Doe 

d. Barrow v. Roe, 1 M. 8l Gr, 238. But where it wis 

stated that the tenant's wife afterwards admitted that she 

had taken care that her husband should not be in the way, 

the Court of Common Pleas held that this admission of the 

wife could not be received against her husband, and refused 

the rule. Doe v. Smith, 3 powt, 379. So merely swearing to 

the deponent's belief that the tenant keeps out of the way to 

avoid service, without stating circumstances also from which 

that may be implied, will not be sufficient for even a rale nim, 

Doe d, Jones v. Roe, 1 Chit. 2\^. ^ ca^'iMi^ «lthe hooae* 



Declaration and Service^ S^. 161 

fading it shut up, and nobody in it, and then fixing a declara- 
tion on the door, will not be sufficient ; the party ui that case 
should proceed as upon a vacant possession. T>oe y. itoe, 4 
I>ou?2. 173. hoe d, Norman y. Roe, 2 DowL 428, 399. Doe 
d. Schovel v. Roe, 3 DowL 691. Doe d, Ld, Darlington v. Cock^ 
4 B.at f, 259. Doe d. Rmpel v. Roe, I Har, & W, 367. See 
fern V. Roe, 1 New Rep, 293. Doe d. Evans v. Roe, 4 Afoore, 
469. Doe d. Burrows v. Roe, 7 Poto/. 326. Po6 d, ShoweU v. 
^, 2 Cr. Af. & R. 42. <See Doe (i. Hindle v. 12o«, 3 3fee». & W. 
2?9. The affidavit in this case is similar to the affidavit of 
s^ce upon the wife, as ante, p. 156, stating a service upon 
^e "tenant in possession," by doing so and so, stating the 
particulars. See Doe d. Childers v. Roe, 2 Har, St W, 121 ; anrf 
^ Arch, Forms, 211. 

Service, in what cases good, from necestUy,"] If the tenant 
biive gone abroad, and have left an agent, servant, or other 
person upon the premises, upon such person being served, 
^d a copy of the declaration and notice stuck up upon the 
ioor or other conspicuous part of the premises, the court 
^ grant a rule to show cause why such should not be 
leemed to be good service, and that the rule may be served in 
he same way. Doe d. Robinson v. Roe, 3 DowL 11. Doe v. 
he, 4 JB. & -4. 653. Doe d. Treat v. Roe, 4 DowL 278. 1 Har. 
i W. 526. Doe d. Scott v. Roe, 8 DowL 254. Doe d. Potter 
\ Roe, 1 Hodg. 316. See Roe d. Fenwick v. Doe, 3 Moore, 576, 
he d. Osbaldiston v. Roe, 1 DowL 456. Where the action was 
Jt land, which had no house upon it, and the tenant or his pre- 
ent residence could not be found : upon an affidavit stating a 
ervice of the declaration upon his agent, leaving a copy at tiie 
enanf s last known place of residence, and affixing another copy 
n a conspicuous place on the land, Patteson, J. granted a rule 
in. Doe d. Johnson v. Roe, 12 Law J., 97, qb. Where the Man- 
hester railway company were the tenants in possession, and 
le declaration was served upon their book-keeper, on a part 
f the premises which he occupied and where he slept, Parke, 
. held it to be sufficient. Doe v. Roe, 1 DowL 23. Where the 
ast India Company were tenants in possession, a service on 
leir secretary was deemed sufficient. Doe d. Cooper's Company 
. Roe, 8 DowL 134. And where the Grand Junction Canal 
ompany were the tenants in possession, and the declaration 
as served upon their clerk upon the premises, but he did not 
»ide there, Coleridge, J. granted a rule nisi. Doe d, Ross v. 
oe, 5 DowL 147. 2 Har. & fV. 124. Doe d. Fisher v. Roe, 
Mees. & ^.21. Anon. 2 Chit, 181. Where the action was 
rr a chapel, a service on the surviving lessees and the sexton, 
as holden sufficient ; Doe d. Kirschner v. Roe, 7 DowL 97 ; 
id where in such a case a tenant had gone abroad, a service 
a his wife and on the derk with whom he had left the keys, 
as deemed sufficient. Doe d, Dickens v. Roe,*l Dou)l.\^\« 
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See Doe d. Gray ▼. Roe, Id. 700. Doe d. Earl SoiMn v. B»e,% 
Dowl. 292. But ¥rhere the action ^vas brought for land whidiliii 
been illegally taken into a road : a service of the dedMi<i« 
upon the commissioners of the road, and their clerk, nvas hoUn 
insufficient, because it could not be said that they, or tliit ibj 
persons were in possession. Doe d. White v. Roe, 8 Daif. 71. 
Where the tenant in possession vnas a lunatic, and the de 
claration was served upon a person who had the care of hi» 
and the management of his affairs, although not reguteriyip- 
pointed as his committee, the court granted a rule mit; d» 
d, Ld. Aylesbury v. Roe, 2 Chit. 183 ; but otherwise where the 
service was merely upon his daughter, who carried on boiiBeii 
for him, he himself being resident elsewhere. Doe d, BrM» 
V. Roe, 6 Dowl. 270. Where the tenant was a bankrupt, snl 
the declaration was served on the official assignee and tiie 
messenger in possession, it was holden sufficient. Dm ^ 
Baring v. Roe, 6 Doujl. 456. Doe d, Chadwick v. Roe, 9 DmiL 
492. Doe d. Johmon v. Roe, 1 . Dowl. N. C. 493. Whoe hoiF. 
ever the declaration was served upon a person, appohited ^ 
the court of Chancery to manage the premises in qucstiooiBf 
an infant, there being no tenant in possession : the court hlU 
it to be insufficient ; it wu no more than serving a genti0- 
man's bailiff, which would dearly be bad. QoodtitU d. BAerti 
V. BadHtle, 1 B. & P. 385. 

4ffldavit.'] The form of the affidavit has been already gii9f 
ante, p. 156, where the service has been upon the tenant hi«« 
self or upon his wife ; and in other cases it may resdily be 
framed, so as to bring it within some of the cases of servlBi 
already mentioned. It must be entitled ui the court and euuft* 
Where it was intituled "John Doe on the demise of Joht 
Cousins against Richard Roe," when in fact the declarstiM 
was on several demises, it was holden insufficient. Doe i» 
Cousins et al, v. Roe, 8 Law J., 69 ex. 7 Dowl. 53. Bnt 
where it was " John Doe on the several demises of" [ta. 
naming all^ the lessors], "against Richard Roe," it vM 
deemed sufficient, although some of the demises were joint; 
Doe d. Barles et al. v. Roe, 5 Dowl. 447 ; and where the de- 
claration was on the several demises of A. & B., an affidavit 
intituled " John Doe on the several demises of B. and A^" 
was deemed sufficient. Doe v. Butcher, 2 Chit. 174. Sowfaeie 
the delaration was on the demises of A. and B. executors, of 
C. and D. assignees, and of £. and F., and the title of the 
affidavit did not describe them as executors or assignees, but 
named them merely, it was holden sufficient. Doe d. Jenks et 
al. v. Roe, 2 Dowl. 55. But " John Doe on the demise or de- 
mises of A. B. and C. D." would be bad. Doe d. Neville v. 
Rqc, 2 Dowl. N.C. 330. Where the affidavit, instead of stating 
that the deponent had served the declaration by delivering it; 
stated that he had " delivered ttv^ d^d«x«X\QTv to the wife upon 
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the premises," Coleridge, J. held it to be suiBcient; Doe d, 
Jenkitu v. Roe, 5 Dawl. 155 ; but it is much safer to adhere to 
the regular form. See ante, p. 1 56. If the service have been 
upon several tenants, the affidavit must state the service upon 
Cttfa aeparately, otherwise it will be insufficient. Doe d. Levi 
V* S»e, 7 DowL 102. It may be made either by the person 
who actually served the declaration, or by any person who 
^u present, and saw and heard vrhat took place. OoodiiUe d. 
f^olielm V. Badiitle, 2 B. 8& F, 120. But see Doe d. Hulme t* 
^. 8 Law /., 16 cp. semb, cent, 

Judgment agai$ut the casual effector,"] After the dedaratioii 
^ been served, and an affidavit made of the service, «• 
*^*Mf mentioned, the lessor of the plaintiff may move upon 
^ tfl^vit for "judgment against the casual ejector." 
^^^here there are several tenants, if the service be regular upon 
^^*ot, but no sufficient service upon the others, the court will 
sunt the rule only against those who have been regularly 
^cnred, unless they be joint tenants. Doe d. Slee v. Roe. 8 
^^. 66. In the Queen's Bench and Common Pleas, if the 
*cnice be regular, upon the tenant or his wife, counsd's signar 
^ is obtained to the motion paper, and it is then taken with 
^ affidavit to the master's offioe, and the derk there will 
<iraw up the rule ; it is only in cases where there is something 
peculiar in the service, that it is necessary to make the motion 
IB court. Doe d. Weichen t. Roe, 5 DowL 271. In the 
court of Exchequer, the motion is in all cases made in court. In 
the Queen's Boich and Ezdiequer, and now in the Common 
Fleas, it may be made at any time during the term, usually at 
the beginning of the term in town causes* or at the latter 
end in country causes. Formerly in the Common Pleas, in 
town causes, it must have been made within a week after the 
Srst day of Michaelmas or Easter term, or within faur days 
ifter the first day of Hilary or Trinity term ; R. T, 32 C. 2. 
3ut now, by R. C. P. 1 Vict, where the lands lie in London or 
Middlesex, this motion may be made on any day during the term. 
f the rule be not moved for in the same term in which the ten- 
nt, by notice at the foot of the declaration, is required to appear, 
he court in country causes. Doe d. Graves v. Roe, 4 Dowl, 88, 
}. B., and in town causes aiso, Doe d. Fell v. Roe, 1 Dowl. N, 
7. 777. Q. B. Doe d. fVUson v. Roe, 4 Dowl. 124, C. P. Doe 
L Walker v. Bos, 1 Dowl. N. C. 613, Ex., wUl aUow it to be 
Qoved for in the term next after that, but not in the third 
arm ; Doe v. Roe, I Dowl. 495. Doey. Roe, 2 Tyr. 724. Doe 
. Roe, 2 Dowl. 196. Doe d. ITunnpson v. Roe, 3 DowL 575. 
}oe d. TwisdeuY. Roe, I Har 8c W. 218. Deed. Barthw, Roe, 
. Bing. N. C, 675. In the Exchequer, Right d. Jeffery y. 
Vrong, 3 DowL 348. Doe d. Reeve v. Roe, 1 Gal. 15, and 
k>mmon Pleas, Deed. Wilson v. Roe, 4 DowL 124, this rule in 
he second term is a rule to show cause only ; in tYic Qmws^* 
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Bench, it is a rule absolute in the first instance. Doe d. Croone 
V. Roe, 6 Dowl. 270. If the rule be granted, draw it up; and 
if it be a rule to show cause only, serve it, and afterwards pro- 
ceed to make it absolute, as in ordinary cases. 

By the terms of the rule for judgment against the casual 
ejector, unless the tenant in possession appear and plead 
within a certain time therein specified, judgment shdl be 
entered for the plaintiff, John Doe, against the defieodant, 
Richard Roe, by default. It is not served upon the tenant, 
he having already sufficient notice by the service of the de- 
claration ; but still it must be drawn up, and must be taken 
away from the office within two days after the term in which 
it was moved, otherwise it shall not be drawn up or entered, 
nor shall any proceedings be had in such ejectment. R. M, 
31 G. 3, K, B. ; R. E. 48 G. 3, C. P. One rule is sufficient, 
although there be several tenants. Doe v. Roe, 2 Tyr. 724, 
whether the copy of the declaration served upon each t^ant 
had his name alone prefixed to it. Doe d. Burlton v. Roe^ 1 
T, R, 477, or were addressed to all. Doe d. Farley v. Roe, 2 
DowL N, C, 52. But if there be more actions than one, they 
cannot be treated as one; in such a case one consent n^ 
alone for all, would be a nullity, and the lessor of the plaintiff 
might sign judgment against the casual ejector. Doe d. 
Faithful V. Roe, 7 Dowl. 718. 

If the tenant have not entered an appearance, within the 
time mentioned by the rule, judgment against the casnal 
ejector may be signed, in the Queen's Bench and Exchequer 
at the opening of the office in the morning, in the Common 
Pleas at the opening of the .office in the afternoon, of the day 
next after the time given by the rule has expired. For tf^ 
purpose, make an incipitur on plain paper, and an indpitw oft 
the roll, and take them together with your rule for judgment 
to the proper clerk at the master's qffke, who wUl thereupoi^ 
sign judgment. It is not necessary to enter an appearance for the 
casual ejector. Doe d. Morgan v. Roe, 2 Mees. & TV, 423* 
You may then sue out a writ of Habere facias possessionem, 
as directed hereafter, and deliver it to the sheriff to be ca»- 
euted. 

Appearance and Plea. 

By the tenant in possession."] Formerly, in town causes, where 
the notice at the foot of the declaration required the tenant to 
appear on the first day of term, he had four days allowed him 
to appear and plead, after the rule for judgment had been 
drawn up and entered ; but if the notice required him to 
appear generally of the term (which never occurred except by 
mistake), he had the whole of the term for that purpose. In 
country causes, the tenant was allowed four days after the 
term, to appear and plead. YoTmetVy, iV&o,\i^^^^*^<^aration and 
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lotice were served before Michaelmas or Easter term, he had 
mtil four days after the next issuable term allowed him : but 
ifterwards, in the courts of Queen's Bench and Common Pleas, 
:he time for the appearance was within four days after the 
ind of such Michaelmas or Easter term, and not post- 
xmed until the fourth day after the end of Hilary or Trinity 
:erms lespectiTely following; R. E, 2 G. 4, K. B, & C. P. ; in 
lie Exchequer, however, it was still until four days after the 
ssuable term. R. H. 39 G, 3, ex. 

But by R. G. H. 4 Vict, it is ordered that " a party entitled 
to appear to a declaration in ejectment, may appear and plead 
liereto at anytime after service of such declaration, and before 
:he end of the fourth day after the term in which the tenant is 
required by the notice to appear ; and may proceed to com- 
pel the plaintiff to reply tiiereto, or may sign judgment of 
nonpros, notwithstanding such plaintiff may not have obtained 
a rule for judgment on such service of declaration ; and that 
a plaintiff, who may have omitted to obtain a rule for judg- 
ment within the time prescribed by the present rules and 
practice, shall be entitied, on production of such plea, to an 
order of a judge for leave to draw up a rule for judgment, as 
of the time at which such rule for judgment should have been 
obtained." If a nonpros, under this rule, be signed, before 
the lessor of the plaintiff has entered into the consent rule, the 
defendant wiU not be thereupon entitied to costs. Doe v. 
Board, 12 Law /., 12 ex. 2 DowL N, C, 526. 

Within the time now mentioned, get a blank rule from the 
proper clerk at the master's office, fill it up, and sign it in the 
name of the defendanfs attorney, leaving room above the sig» 
nature for the plaintiff's attorney to sign it also ; then enter an 
appearance for the tenant, as directed ante, vol. 1, p. 115, and 
the officer at the same time tcill mark the consent rule ; next 
engross the general issue upon plain paper, tack the draft con- 
sent rule to the plea, and deliver them to the plaintiff's attorney 
or agent, as in other cases. R. Q. B. XL 1 Vict. The plaintiff's 
attorney, having separated the idea from the draft rule, tcill 
take the latter to the proper clerk at the master's office, and Jtave 
the rule drawn up. 

In the consent rule, the defendant shall specify for what 
premises he intends to defend ; and shall consent to confess, 
upon the trial, not only lease, entry and ouster, but that the 
defendant (if he defend as tenant, or if he defend as landlord, 
that the tenant) was at the time of the service of the decla- 
ration in possession of such premises ; and that if upon the 
trial the defendant shall not confess such possession, as well 
as lease, entry and ouster, whereby the plaintiff shall not be 
able further to prosecute his suit against the said defendant, 
no costs shall be allowed for not prosecuting the same, but 
the said defendant shall pay costs to the plaintiff in that case 
to be taxed. R. M. J G. 4, K, B,; R. H, I &2 G.4, C. P. 
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Each. 9 Price, 299. And this rule extends to corporttions, u. 
well as to individuals. Doe d. Parr v. Roe, 1 Ad, & El. N. C, 
100, The first part of this role, unfbrtonately, is not attended 
to in practice ; the consent rule, now, as formerly, wotUy 
stating that the party defends for "three messuages, three 
gardens," 8tc. enumerating the parcels exactly as in tiie d^ 
daration : whereas the real meaning of the rule was, that eidi 
tenant should specify the particular tenements fnr which he 
intends to defend ; and it would be a great convenience if the 
rule were strictly complitd with. See Doe v. Hnghei, 4 
Doul. 412, 1 Gale, 263. Where the defendant shows that he 
is joint-tenant, tenant in common, or co-parcener with the 
lessor of the plaintiff, and denies actual ouster, the court on ap- 
plication will permit him to confess lease and entry alone, 
without also obliging him to confess ouster. Doe d. Gingery. 
Roe, 2 Taunt. 397 . But where the tenant applying, was not him- 
self joint-tenant, &c. but merely held under a person who was, 
and he swore that he believed the ejectment would invohre i 
question between joint-tenants, Patteson, J. reftised to dis- 
pense with the confession of ouster, saying, that if the bod- 
lord choose to defend, he might, and he might then make thii 
application. Doe d. Wills v. Roe, 1 Har. & W. 668. 4 Dewl. 
628. Where one of four persons, who were served as tenants 
in possession, applied to have his name struck out of the ap- 
pearance and consent rule, upon an affidavit that he was not 
in possession of any part of the premises : the court granted 
the application, upon his undertaking to permit executton to 
issue for any part of the premises of which he should be in 
possession. Doe v. Snape, 1 Dotol. 314. See Doe v. Hughet, 
etal.,2 Cr.3f.&i2. 281. 

After the tenant has thus made himself party to the record, 
the court will not set aside the appearance entered by him, 
upon the application of the lessor of the plaintiff, on the 
suggestion that he has no interest in the premises. Doe^' 
Gee, 9 Dowl. 612. 

By Landlord, ^c] Where a tenant, having a landlord, is 
served with a declaration in ejectment by a stranger, he most 
give immediate notice of it to his landlord, otherwise he is 
liable to forfeit three years' improved rent of the premises. 
11 G. 2, c. 19, 8. 12. See Crockery. Fotkergil, 2 B.k A» 
652. And it shall be lawful for the court, where such ^ec^ 
ment is brought, to suffer the landlord to make himself 
defendant. Id. s. 13, see Doe v. Roe, 2 Oromp. & J. 682. And 
the courts have allowed this, even after judgment and exe 
cution, where the tenant appeared to have colluded with the 
lessor of the plaintiff. Doe d. Grocert^ Company v. Roe, 5 
Taunt. 20.5, or where by mistake of the tenant the declaration 
had not been delivered to the landlord. Doe d, Butler v Ihe, 
2 Har. & TV. 131. See Doe d.Thoughton \. Roe, 4 Bwr^ 
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1996. But where a pUintiflf had obtained judgment and pos- 
•easion in an undefended ejectment, without collusion, and 
had aold part of the premises and transferred the possession : 
the court refused to let the landlord in to defend. Goodtitle 
-w. Badiitle, 4 Taunt, 820. And in a similar case, where there 
was no suggestion of collusion, and where it did not appear 
how the applicant was landlord, or when he became so, or 
whether he had ever received rent for the premises, the court 
vefused to interfere after judgment and execution. Dof d. 
Martin y.Roe, 1 Hddg. 223. Semb, S. C. nom. Doe. d. Thomp- 
mm V. Roe, 4 DowL 115. So a third person will not be 
allowed to defend as landlord, where it appears that the tenant 
in possession came in as tenant of the lessor of the plaintiff, 
even although the agreement under which he held has expired. 
Doe V. Smythe, 4 3/. & S. 347. But where the landlord. 
without having himself made a defendant, defrayed the ex- 
pense of defending an ejectment in the name of his tenant. 
end the tenant, who was an illiterate man, gave the plalntiflTs 
attorney a retraxit of the plea and a cognovit, the court upon 
apl^ication set them aside, and let the landlord in to defend. 
Doe V. Frankiin, 7 Taunt. 9, and see Doe v. Dyer, 3 Doul. 696. 
And on the other hand, where the landlord was admitted to 
defend alone, and died pending the action, having devised all 
• his real estates to B., the court upon application, (It ap- 
pearing that the statute of limitations would prevent the lessor 
of the plaintitif from bringing a fresh ejectment), gave him 
leave to sign judgment against the casual ejector, and to issue 
execution thereon, unless B. would appear and defend the 
actkm at landlord. Doe v. Grubb, 5 JB. & C. 457. 

But although the statute in this respect names the land- 
lord only, the courts are liberal in their construction of it, 
and will allow an heir to come in and defend, although he 
have never been in possession. Doe d, Heblethwaite v. Roff, 
3 7. R, 783, n. at least if his ancestor were last seised ; Per 
Id. Kenyan, 3 7*. R. 783 ; or a remainderman, if the parti- 
cular tenant were last seised; per Ld. Kenyon, Id.; or a 
devisee in trust, although he have never been in possession, 
onks the lessor of the plaintiff will consent to have the vali- 
dity of the will tried in an issue of devisavit vel non ; Lova- 
hek V. Doncaater, 4 T. A. 123. see 3 T. R, 783 ; or a mortgagee 
to defend, with the mortgagor. Doe v. Cooper, 8 T. R, 645, but 
not by himself. Semb. Id. 

The rule in this case allows the landlord to defend \^ith the 
tenant, if the latter appear ; or if he do not, then that the- 
landlord may appear and defend alone, upon entering into the 
naml ccmaent rule ; and the plaintiff may in the mean time 
sign jodgment against the casual ejector, but execution thereon 
BhsOU be stayed until the court shall make further order upon 
the subject. See Arch. Forms, 377, 378. Doe v. Bennett, 4 B 
& C. 897. Where there were four actions, ail upou liht %«xnft 
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demises, but against different sets of tenants, and upon the 
landlord's appearing he entered into but one rule as to fhe 
four, treating the whole as one action : the court hdd hii 
consent rule to be a nullity, and that the lesaor of the plain- 
tiff had a right to sign judgment against the casual ^ectoc. 
Doe d, Faitf^ul v. Roe, 1 Dowl. 718. 

Where a landlord is thus let in to defend, he will not be 
allowed at the trial to object that the occupiers have not i^ 
ceived notice to quit fh>m the lessor of the plaintiff. Biev* 
Creed, 5 Bing. 327. And on the other hand, he cannot mil 
himself of any defence, which the tenant would have-been pie* 
eluded from setting up. Doew. Birchmore et al,, SLavh 
108, qb. 

Issue, 8fc. 

If the tenant or landlord, or both, appear and plead, Onai 
after the plaintiff's attorney has got the consent rule dnvn 
up, as directed ante, p. 165, he may proceed to make up titt 
issue, give notice of trial, sue out jury process, pass the recoil 
and set down the cause for trial, as in ordinary cases. In wbit 
cases the proceedings in an ejectment by mortgagee may be 
stayed, by payment of the mortgage money, interest and costs: 
Sec voL 1, p. 263. 

Trial, execution, 8fc, 

Nonsuit,'] If the defendant appear and confess lease, entrfi 
ouster and possession, according to the terms of the conient 
rule, the trial proceeds, as in other cases. But if it be inti* 
mated to the associate that the defendant will not appeir, te 
will order the crier to call him, and the defendant is liien t& 
cordlngly called three times to come forth and confess leiMi 
entry, and ouster ; and if he do not appear, the plaintiff ^ 
then called and nonsuit, and the associate makes a meno- 
randum on the record, that he is nonsuit by reason of the de* 
fendant's not appearing to confess lease, entry and ouster. 
And the same if the defendant appear, but refuse to confttf 
lease, entry or ouster. See Doe v. Armfield, 1 Dowl. N» €* 
327. The lessor of the plaintiff is thereupon, according to tbe 
terms of the consent rule, entitled to have judgment agaimt 
the casual ejector, upon which he may sue out a writ of pos- 
session; see Doe d. Davies v. Roe, 1 B. & C. 118 ; and by the 
consent rule, he is also entitled to his costs from the defendant, 
which upon production of the postea he may have taxed upon 
the consent rule, and having served the rule and demanded 
the costs, as directed post, tit, " Attachment,** he may enforce 
payment by attachment. 

But if the plaintiff be nonsuit upon the merits, the defendant 
will be entitled to costs. Ixv ioim, tkva yidgpaent requires 
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liese costs to be paid by John Doe, the nominal plaintiff; but 
Q reality they are payable by the lessor of the plaintiff, under 
^e consent rule, and they are taxed, demanded, and the pay- 
ment enforced by attachment, as above. Doe v. Salter, 3 7auftf. 
K5, without previously issuing any Wit of execution against 
tlie nominal plaintiff, as was formerly the practice. See Doe 
r< Barker, 2 Or, 9c M, 234. Or instnd of suing out an at- 
^ment, the defendant may proceed to obtain a rule, order- 
iogthe lessor of the plaintiff to pay these costs ; after which 
^^ nay sue out execution on the rule, in pursuance of ttat. 
I & 2 Vict. c. 110, 8. 18, as described hereafter. Doe v. Biwf- 
% 1 DowU N. C. 259. Where the lessor of the plaintiff 
^ed between the commission day and the trial, and the 
Plaintiff was nonsuit on the merits, it was holden that the 
^ecutor of the lessor was not liable for the costs of the action. 
^oe V. Grundyt IB.kC. 284. and see Doe v. Ford, 2 Smith, 407. 

yerdict.} If liie plaintiff have a verdict, he shall have judg- 
nent to recover his term against the defendant, with nominal 
la&tages and costs ; and having got his costs taxed upon the 
*oitea, as in ordinary cases, he may sue out execution. FUe 
^M: It may be necessary to mention also, that upon a de- 
}^tioQ stating a demise of an entirety, the plaintiff may 
^ver an undivided moiety, or the like. Doe v. Jfipple, 

Sip. 360. As to the costs* also, if the tenant, although 
ominally defendant, be not the person who has really defended 
•ie action, the court by rule will oblige the party, at whose 
^pense it was defended, to pay the costs of the lessor of the 
wntiff, which payment the latter may then enforce by at- 
^ment. Thus where the landlord defended an action of 
ectment in' the name of his tenant, who was a pauper, and 
le plaintiff had a verdict, the court upon application made 
le landlord pay the costs of the action. Thruetout v. Shenion, 
) B. & C. 110. So, where parish officers defended an eject- 
ent in the name of a pauper whom they had put into pos* 
asion, the court obliged them to pay the costs. Doe v. Gray, 
IB. & C. 615. But if the defendant obtain a verdict, al- 
ongh in form he has judgment for his costs against the 
minal plaintiff John Doe, yet in reality they are recoverable 
»m the lessor of the plaintiff, under the consent rule, in the 
ne manner as upon a nonsuit. Formerly, upon a verdict 
' the defendant, or a nonsuit upon the merits, a ca. sa, was 
inally sued out against the nominal plaintiff, John Doe, for 
I amount of the defendant's costs, and returned non est in- 
ttut, beiote the defendant proceeded for his costs upon the 
asent rule ; but this useless piece of practice has very pro- 
rly been disused, and is now holden not to be necessary. 
« V. J^y^f 2 DotvL 265. 
If there be several issues, somefofund for the plaintiff « ^q^ra 

70L. TI. 4 
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for the defendant, the defendant shall have the costs of thoie 
issues which are found for him. Ante, p. 58, 60. Even whoe 
the declaration consisted of one count only, and the property 
■ought to be recovered and mentioned in the dedaratioii, oon- 
•isted of three meuvages, as to two of which the jury foooi 
the defendant guilty, and not guil^ as to the residae, it vn 
holden that the defendant was entitled to his costs, at ftrit 
related to the messuage which the plaintiff failed to reooier. 
Doe v. Errington, 4 Dotr/. 602. And the same, where tboe 
are several defendants. See Doe v. Hughes, 4 Doui. 4U; 
1 Oale, 263. and see ante, p. 57. 

Certificate for immediate executum,1 By stat. 11 G. 4, & 
1 W. 4, c. 70, 8. 38, " in all trials of <tiectment at nisi fiiu, 
where a verdict shall be given for the plaintiff, or the pliiotiir 
shall be nonsuited for want of the defendant's appearance to 
confess lease, entry, or ouster, it shall be lawful for the judge 
before whom the cause shall be tried, to certify his o^b»b 
upon the back of the record, that a writ of possession ooftt 
to issue immediately, and upon such certificate a writ d poi- 
session may be issued forthwith ; and the costs may be tnei 
and judgment signed and executed afterwards at the v/nA 
time, as if no such writ had issued : provided that such writ; 
instead of reciting a recovery by judgment, in t^ form no* 
in use, ^hall recite shortly that the cause came on for trill it 
nisi prius at such a time and place, and before such a ju^ 
(naming the time, place, and judge}, and that thcreupoa ^ 
said judge certified his opinion that a writ of possession oogV 
to issue immediately" Although the certificate, in focm, '% 
that a writ of possession ought to issue immediately, yet the 
judge may therein order that it shall not be acteii upoii Iv* 
certain time. Doe v. Hilliard, 5 Car. & P. 132. ?jnot ta 
this statute, where a plaintiff was nonsuit for the defendD^* 
not confessing lease, entry, and ouster, if the action were iB 
the Common' Pleas he might sign judgment and sue out oi- 
eution immediately; 2 T. R. 780, n.; but in the oonit of 
King's Bench, not until after the fourth day of the tern, D^ 
yf. Copeland, 2 T. R, 779, or at least not until the first day of 
term^ see Doe d. Davies v. Roe, I jB. & C. 118 ; and the pnc- 
tice in the Exchequer was the same in this respect as in the 
King's Bench. But this practice of the Common Pleas seent 
to be altered by the above statute ', and now the {riaintiff io 
such a case shall not have his writ of possession in any of ttie 
courts, until the day in bank, or the first day of term wltfit 
the cause has been tried in the vacation, unleu he obtain the 
certificate above mentioned. 

Execution.'] Get a blank writ of possession at the statione^h 
wpon one or more demises, according to the number ^f dew» 
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lipon which you have recovered ; see the Forms, Arch. Forms, 
386, 387 ; fill it up ; it need not be signed ; but take it, to- 
gether tcith the judgment paper or postea, to tfie qffice of the 
^sakrofthe writs, and uptm your producing the judgment paper 
•rpostea, the derk there tnll seal the writ. See R. O. H. 2 W. 4, 
*. 75. A prtedpe is not required. Id. s. 76. If the writ istue 
f^er a certificate for speedy execution, it must be in the form 
^ed by stat. II G. A ^ i W. A,c. 70, *. 38, above men-. 
'ioMil. Ohkan a warrant upon the writ at the sherds qjfflce, 
^ give it to the officer ; let some person who is acquainted 
vnth the premises accompany him, and he unll gii?e possession 
^her to the lessor of the plamtiff, or to any person attending on 
*M feAo//. Where in cgectment for fiYe-eighths of a cottage, 
^ sheriff gaVe possession of the whole, the court held that 
the tenant should be restored to the possession of three- 
eighths. Roe y. Dawson, 3 Wils. 49. After possession has 
once been given, the lessor of the plaintiff cannot have another 
^ of possession for the same premises, even before the 
^^eriffhss returned the former writ, although he have been 
^iiM)ed in the possession by the same defendant. Doe d. 
^ V. Roe, I Taunt. 65. And where a sheriff's officer after 
ji^had taken possession of premises under such a writ, and 
i^re he could deliver them up to the lessor of the plaintiff, 
^ tnmed out of possession, Taunton, J. refused to allow a 
^^ writ of possession to be issued, as there was no evidence 
^ connect the defendant with the act complained of. Doe v. 
Chouse, 2 Dowl. 200. In such cases, however, it is ptoba- 
^ the court upon application would punish the offenders by 

attachment. 
' As to costs, if the plaintiff obtain a verdict, he may have 

^ttcution for them by writ of fieri facias, or ca. si. See Arch. 

^^^rms, 388. 
If afber a writ of possession has been executed, it* be set 

Itide upon motion, the defendant cannot have a writ of resti- 

bntion so long as the judgment is allowed to stand ; but the 

sourt may order the possession to be restored to the defendant 

)y a rule of court. Doe v. Lord, 6 Dowl. 256. 



SECTION HI. 

Ejectment where the possession is vacant. 

Where the house or land sought to be recovered is deserted, 
nd t|^ tenant capnot be found, in order to serve him with a 
fedailuon in ejectment, the proceedings in that case are in 
iinner following :— 

vFLrat, prepare a lease of the premises on stamped pc^er^ from 
i2 
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the party claiming, to swne friend or other person {not being an 
attorney, R. 3/. 1654, *. 1, K, B, 8f C, P,) for any short term, 
at a peppercorn rent ; see the form, in the Appendix; whkk 
must be afterwards executed upon the premises, either by ths 
claimant himself, or by some agent authorised by him for that 
purpose by power of attorney ; see the form of the power tf 
attorney, in the Appendix, Secondly, get a blank form ^ 
declaration oh a single demise, and fill it up, inserting the nam 
of the real lessee, instead of John Doe, and the name of sum 
third person as the ejector ; and ai the foot of it, write a wAks 

to appear, addressed to the Rector, thus:—" Mr. . TUce 

notice that unless you appear within the first four days of tbe 

next term, in Her Majesty's court of — • at WestmiM- 

ter, at the suit of the above-named plaintiff — — , uul 
pl^ to his declaration in ejectment, judgment will thereupon 
be entered against you by default. Tour's, &c. A. B., ^mr 
tiff's attorney." 

Then, upon some day b^ore the first day of term, M (^ 
claimant {or such agent as he may have deputed for the f^ 
pose by power of attorney, as above mentioned), the lessee, ei^ 
the ejector, accompanied by the claimant's attorney or his derK 
go to tlie premises. The claimant or his agent then enters t^w* 
the premises, and takes possession of them : if land, he eieit 
upon any part of it ; if a house, he usually stands upon (ks 
threshold of tiie front door, putting his finger into the key Me 
if there be one. See Doe d. Frith v. Roe, 2 DowL 43 1 . »W 
so in possession, he executes the lease to the lessee, who then ee0* 
cutes it also ; and the lessee then enters upon the premises ed 
takes possession in a similar way. The ejector then enters t»i. 
puts the lessee out of possession ; whereupon the attorney trnM* 
diately serves him with the declaration and notice. 

On or after the first day of the next term, enter a rule to plesi 
with the proper clerk at the master's qff^ce, which however it Mt 
to be served : and at the expiration of this rule, as the «iecl»fi 
course never pleads, and no other person will be admUted to ie* 
fend in his stead, you may sign judgment, as directed an/€^ P* 
164, and sue out execution. 



SECTION XV. 

Ejectment by landlord against tenant, for a forfeitwre* 

Where by the lease or agreement between landlord aoA. 
tenant, a power of re-entry is reserved to the landlord, ill cMe 
the tenant shall be guilty of any breach of covenant, kc, it b 
not necessary that the landlord should actually enter upon tbe 
premises before be seeks to recover the possession of them.Vy 
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t, but the entry confessed in the ejectment will be 
. Utile V. Heatorit 2 Ld. Raym, 750. Oates t. Bry- 
mr. 1896, 1897. 

case of forfeiture for non-payment of rent, where there 
ient distress upon the premises, great particularity 
dtude must be obser>-ed in the time and manner in 
e rent is demanded, to enable the landlord to maintain 
t. See I Sound, 287, n. 16. But where there is no suf- 
stress upon the demised premises, then, by stat. 4 G. 
s. 2, " in an cases between landlord and tenant, as 
it shall happen that one half year's rent shall be in 
id the landlord or lessor, to whom the same is due, 
tit by law to re-enter for the non-payment thereof, 
llord or lessor shall and may, without any formal 
or re-entry, s^rve a declaration in ejectment for the 
of the demised premises ; or in case the same cannot 
' served, or no tenant be in actual possession of the 
then to hfSa the same ui>on the door of any demised 
i, or in case such ejectment shall not be for the reco- 
ay messuage, then upon some notorious place of the 
lements or hereditaments comprised in such dedara* 
lectment, and such affixing shall be deemed legal ser- 
3of, whidi service or affixing such declaration in eject* 
all stand in the place and stead of a demand and re- 
njjl in case of judgment against the casual ejector, or 
for not confessing lease, entry or ouster, it shall be 
pear to the court where the said suit is depending by 
or be proved upon the trial, that half a year's rent 
before the said declaration was served, and that no 
distress was to be found on the demised premises^ 
ailing the arrears then due, and that the lessor or 
I ejectment had power to re-enter ; then and in every 
i the lessor or lessors in ejectment shall recover judg- 
1 execution, in the same manner as if the rent had 
illy demanded, and a re-entry made. And in case the 
s assignee, or other person claiming or deriving under 
lease, shall suffer judgment to be recovered on such 
t, and execution to be executed thereon, without pay 
ent and arrears, together with full costs, and without 
y bill for relief in equity within six calendar months 
h execution executed ; then and in such case the said 
isignee, and all other persons claiming and deriving 
tie said lease, shall be barred and foreclosed from aU 
remedy in law or equity, other than by writ of error 
raal of such judgment in case the same shall be erro- 
nd the said landlord or lessor shall from thenceforth 
said demised premises discharged from such lease. Id. 
•ect. 4, if the lessee, or his assignee, &c., shall at any 
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time before the trial, pay or tender to the landlord or leisori 
hit executors, &c., or shall pay into court, all the rent in 
arrear, together with costs, all further proceedings shall cease. 
See^ante,\o\. 1, p. 263. 

The reader wUl perceive that the proceedings under this 
statute, are the same as in ordinary cases ; except that if the 
possession be vacant the declaration is to be affixed to the 
door of the demised house, or in the case of land, upon some 
notorious place of it, and that such affixing shall be deemed 
legal service ; «upra ; and the court in such a case will reqoiie 
to be well satisfied that the tenant cannot be found, so as to be 
legally served, before they will allow such affixing of the de- 
claration to be deemed good service. See Doe d, Pugk v. M 
1 Hodg. 6. Also, the affidavit, in moving for judgment sgaii^ 
the casual ejector, must state not only the service of the de* 
daration, but also that at least half a year's rent was due it 
the time of the service, and that no sufficient distress ^ns to 
be found upon the premises countervailing the arrears [that is 
to say, half a year's rent. Doe d, Powell v. Roe, 9 Dowl 54Sj 
then due; st(pra, and see the Appendix; and tiie affidavit in 
this respect must be positive, and not merely to the belief of 
the deponent or the like. Doe v. Roe, 2 Dowl, 413. t^^ 
Hicks v. Roe, 1 Dowl. N, C. 160. It is not necessary that the 
landlord himself should swear to the amount of the rent doe; 
it may be sworn to by his receiver or agent. Doe d, Cftorte 
V. Roe, 2 Dowl. 752. 

Also, by Stat. 11 G. 4 & 1 W. 4, c. 70, s. 36, where the 
right of entry accrues to the landlord, or where the tenascf 
expires, in or after Hilary or Trinity terms, he may, " at ib| 
time within ten days after such tenancy shall expire^ or ii|)it 
of entry accrue, serve a declaration in ejectment, intituled d 
the day next after the day of the demise in such dedantioBb 
whether the same shall be in term or in vacation, withaaotitt 
thereunto subscribed, requiring the tenant in possession to 
appear and plead thereto within ten days; and proceeding 
shall be had on such declaration, and rules to plead entered 
and given, in the same manner, as nearly as may be, as if snch 
declaration had been duly served before the preceding tena** 
provided always that no judgment shall be signed against the 
casual ejector, until default of appearance and plea within 
such ten days ; and that at least six clear days' notice of txial 
shall be given to the defendant before the commission day of 
the assizes at which such ejectment is intended to be trisd: 
provided also, that any defendant in such action, may, at any 
time before the trial thereof, apply to a judge of either of Her 
Majesty's superior courts at Westminster, by summons in the 
usual manner, for time to plead, or for staying or setting aside 
the proceedings, or for postponing; the trial until the not 
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S and that it should be lawful for the jndg;e in his dis- 
Q to make such order in the said cause as to him shall 
expedient." 11 G. 4 & 1 W^. 4, c. 70, 8. 86. This ex- 
only to country ejectments. Doe d. Norris v. Jto^, 
7l. 547. If the six days' notice of trial here required be 
ven, the defendant will waive the objection by appearing 
: trial and defending the action. Doe v. Jessop, 3 B. & 
02. 

i defendant, if he wishes for particulars of the breaches of 
ant for which the action is brought, may obtain a judge's 
for them upon summons ; which will have the effect 
^ing the proceedings in the action, until such particu- 
iall be delivered. Doe v. PhiUips, 6 T. R, 597. 



SBCTIOlf V. 

tment for holding over, after the d^erminatUm of the 
tenancy. 

tere a tenant holds over, after his tenancy is determined 
by aflluxion of time or by a notice to quit, the landlord 
ecover possession of the premises from him by ejectment, 
ordinary cases and as already detailed, ante, p. 148, &c. 
' the holding were under a lease or agreement in writing, 
ly term or number of years certain, or flx)m year to yeai; 
demand in writing of the possesdon have been made, in 
«8e the landlord may, if he will, adopt any of the provi* 
of the following statute he may think flt, and engraft 
upon his proceedings. An agreement in writing as to 
nents for three months certain is within the Act : Doe d. 
OS V. Roe, 5 B. k A, 766 : but a holding from year to 
without any lease or agreement in writing, is not ; Doe 
'I Bradford v. Roe, 5 B. & -<4. 770 ; nor does the Act ex- 
•jo the case of a term for fourteen years determinable at 
id of seven by notice, where the tenant holds over, after 
ice determining the tenancy ; Doe d, Cardigan v. Roe, 
k R, 540 ; nor to a holding over, after a term has beoi 
idered ; Doe d. Tindal v. Roe, I Dotcl. 143 ; nor to the 
Df a tenant for term of years, who has been allowed to 
Q in possession for more than a year after his term ex- 
for then a new tenancy ^om year to year has been 
d ; Doe d. Field, 2 Dowl, 542 ; nor to the case of a 
t, holding premises from quarter to quarter, on the terms 
tting possession at the end of any three calendar months, 
receiving notice in writing, and, in the event of losing 
»er licence, of quitting when requested by his landlor(£ 
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and without notice. Doe d. Carter et al, v. Roe, 12 Law J., 
27« ex. But it extends to an underlessee hol^g over, and his 
lessor may proceed against him under this statute ; Doe d. 
Watts v. Roe, 5 DowU 213 ; so» a tenant in common, sueing 
in ejectment for his undivided moiety, may proceed under this 
statute. Doe v. Rotheram, 3 Dowl, 690, 1 Gale, 157. 

Demand, declaration.'] By stat. 1 G. 4, c. 87, s. 1, " where 
the term or interest of any tenant, now or hereafter holding, 
under a lease or agreement in writing, any lands, tenements 
or hereditaments, for any term or number of years certain, or 
fix)m year to year, shall have expired, or been determined 
either by the landlord or tenant by regular notice to quit, and 
such tenant, or any one holding or claiming by or under him, 
shall refuse to deliver up possession accordingly, after lawful 
demand in writing, made and signed by the landlord or his 
agent, and served personally upon, or left at the dwelling 
house or usual place of abode of, such tenant or person, and 
the landlord shall thereupon proceed by action of ejectment 
for the recovery of possession, it shall be lawful for him, at 
the foot of the declaration, to address a notice to such tenant 
or person, requiring him to appear in the court in which the 
action shall have been commenced on the first day of tiie term 
then next following, [see Doe v. Rushworth, 6 Dowl. 712,] or 
if the action shall be brodght in the counties palatine of Lan- 
caster or Durham respectively, then on the first day of the next 
session or assizes, or at the court day or other usual period for 
appearance to process then next following, as the case may be, 
there to be made defendant, and to find such bail, if ordered 
by the court, and for such purposes, as are hereinafter next 
specified." 

The notice at the foot of the declaration, here mentioned, is 
in practice usually added after the ordinary notice by the casual 
ejector, and is signed in the name of the landlord, see Aw»* 
I D.&R. 435, n., or by some person as agent for him; hut 
where it was signed by a person as agent for the " plaintLf," it/ 
was holden sufficient ; Doe d. Beard v. Roe, I Mees. & W. 360; 
or if signed in a wrong name, it will be no objection to the 
landlord obtaining judgment against the casual ejector. GW- 
title d, Duke of Norfolk v. Notiile, 5 B. Sc, A. 849. It may be 
in the following form :— 

Mr, Joseph Styles [the tenant] . 
Take notice that you are hereby required to appear in Her 

Majesty's court of at Westminster, on the first day of nemt 

term, then and there to be made d^endant in this actidti 

of ejectment, and then and there to enter into a recognizance If 
yourself and tico student sureties, in such sum as to the wi* 
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mrt shall seem reasonable, conditioned to pay the costs and 
mages which shall be recovered in this action, if the coturt 
all 90 order. 

Four's, 8fc. 
John Nokes [the landlord] . 

As to the filing of the declaration, where the tenancy has 
:pired in or after Hilary or Trinity term, and the proceedings 
lereoD, see ante, p. 174. 

Bail, 4rc.] " And upon the appearance of the party at the 
ay prescribed, or^ in case of non-appearance, on making the 
ml affidavit of service of the declaration and notice, it shall 
i lawful for the landlord (producing the lease or agreement, 
r some counterpart or duplicate thereof, and proving the ex- 
nition of the same by aifidavit, and upon affidavit that the 
remises have been actually enjoyed under such lease or agree- 
ent, and that the interest of the tenant has expired or been 
itennined by regular notice to quit [see Doe v. Boast, 7 Dou'l. 
)7], as the case may be, and that possession has been lawfully 
landed in manner aforesaid), to move the court for a rule 
>r such tenant or person to show cause, within a time to be 
ced by the court, on a consideration of the situation of the 
^ses, why such . tenant or person, upon being admitted 
ifendant, besides entering into the common rule and giving 
te common undertaking, should not undertake, in case a 
^ct shall pass for the plaintiff, to give the plaintiff a judg- 
ent, to be entered up against the real defendant, of the term 
^t preceding the time of trial, or' if the action shall be 
^Sht in the counties palatine respectively, then of the 
saion, assizes or court day (as the case may be], at which 
>e trial shall be had, and also why he should not enter into a 
^gnizance by himself and two sufficient sureties, in a rea- 
■nable sum, conditioned to pay the costs and damages which 
'all be recovered by the plaintiff in the action ; and it shall 
• lawful for the court, upon cause shown, or upon affidavit of 
e service of the rule, in case no cause shall be shown, to 
^e the same absolute in the whole or in part, and to order 
'ch tenant or person, within a time to be fixed upon a con- 
aeration of all the circumstances, to give such undertakings 
)d find such bail, with such conditions and in such manner 
ahaU be specified in the said rule, or such part of the same 
<iuide absolute ; and in case the purty shall neglect or refuse 
' ^0 do, and shall lay no gromid to induce the court to en- 
•"Se the time for obeying the 8ame> then, upon affidavit of 
6 aervice of such order, an absolute rule shall be made for 
'^ng up judgment for the plaintiff.*' 1 0, 4, c. 87, s. 1. The 
^ognizance is to be taken and filed, in the same manner as 
^ in ordinary cases ; but no action or other proceeding shall 
i3 
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be commenced upon it, after six months from the delivery of 
the premises or any part of them to the landlord. U, s. 4. See 
Doe V. Afoore, 6 Bing.656. In the court of King's Bendi,T«ontott, 
J. allowed it to be made part of the rule nisi, that the plaiotiS 
should be at liberty to sign judgment against the casual ejec- 
tor, if the tenant should make default in entering into the 
required recognizance ; and it was said, upon that occBBkm, 
that such was the practice of the court. Doe v. Roe, 2 Dw)l» 
180. The amount for which the security is to be given, how- 
ever, is not specified in the rule nisi, but is fixed by the court 
on making the rule absolute. See Doe d. PhiUipsy. Roe^ 5 9. & 
A. 7C6. Nor is there any necessity that the attesting witneu to 
the lease or agreement should make an affidavit of its execu- 
tion. Doe V. Rotheram, 1 Gale, 157, 3 Dowl. 690. Doe <*■ 
Oowland v. Roe, 6 Dowl. 35. The lease or agreement itsd^ o» 
a counterpart or duplicate of it; must be produced, upon 
drawing up the rule nisi ; a copy will not be sufficient : andi^ 
must at that time be duly stamped ; it will not be sufficient to 
have it stamped at the time of showing cause against the lulft 
Doe d. Caulfield v. Roe, 3 Ring, N. C. 329. See Doe i.^oCt 
1 jD. & i2. 433, cont. The affidavit on which the motion 'U 
made, must be so intituled as to state the names qf aSfbfi 
lessors of the plaintiff at length ; it will not be sufficteottoia] 
" John Doe on the several demises of J. S. and others,** ot^ 
like. Doe d. Pryme et al. v. Roe, 8 Dowl, 340. 

Trial, 4rc.] " Wherever hereafter it shall appear on tbi 
trial of any ejectment at the suit of a landlonl against \ 
tenant, that such tenant or his attorney hath been serrec 
with due notice of trial, the plaintiff shall not be nonsuitedfion 
default of the defendant's appearance to confess lease, entr] 
and ouster, but the production of the consent rule and uo^ 
dertaking of the defendant shall, in all such cases, be sufficieD^ 
evidence of lease, entry and ouster ; and the Judge, te^ 
whom the cause shall come on to be tried, shall, whether tbi 
defendant shall appear upon such trial or not, permit ^ 
plaintiff, on the trial, after proof of his right to recover pof^ 
session of the whole or of any part of the premises mentioo^ 
in the declaration, to go into evidence of the mesne pio^ 
thereof, which shall or might have accrued from thedayof tb< 
expiration or determination of the tenant's interest in tbi 
same, down to the time of the verdict given in the cau*^ 'j 
to some preceding day to be specially mentioned therein; ^ 
the jury on the trial, finding for the plaintiff, shall in such ^ 
give their verdict upon the whole matter, both as to the re- 
covery of the whole or any part of the premises, and also «* 
to the'amount of the damages to be paid for such mesne pi^ 
fits : provided always, that nothing hereinbefore contaM 
shall be construed to bar any such landlord from bringing «" 
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action of trespass for the mesne profits which shall accrue, 
from the verdict or the day so specified therein, down to the 
% of the delivery of possession of the premises recovered in 
the ejectment." I 0. 4, c. 87, «. 2. " It is only in case of the 
defendant not appearing at the trial, that it is necessary to 
prove thai notice of trial was given to him. in order to recover 
the mesne profits ; if he appear, no such proof of notice is 
necessary." Doe v. Hodgton, \2Ad.h El, 135. 

But "in all cases wherein the landlord shall elect to pro- 
<^ in ejectment under the provisions hereinbefore contained, 
and the tenant shall have found bail, as ordered by the court, 
then, if the landlord upon the trial of the cause shall be non- 
sQited, or a venUct pass against him upon the merits of the 
^ there shall be judgment against him, with double costs.** 
«». i, 6. 

•fiwcttfuMt.] " In all cases in which such undertaking shall 
hj^e been given and security found as aforesaid, if upon the 
t|^ a verdict shall pass for the plalntifF, but it shall q>pear to 
^JQdge before whom the same shall have been had, that the 
nn<nng of the jury was contrary to the evidence, or that the 
™age8 given were excessive, it shall be laveftil for the judge 
tn order the execution of the judgment to be stayed absolutely 
tul the fifth day of the term then next following, or tiH the 
"^session, assizes or court day, as the case may be ; which 
ojder the judge shall in all other cases make upon the requi- 
l^n'of the defendant, in case he shall forthwith undertake 
to find, and on condition that within four days firom the day 
Pf trial he shall actually find, security, by the recognizance of 
jnmself and two sufiScient sureties, in such reasonable sum as 
"^^ judge shall direct, conditioned not to commit any waste 
^^ ^ in the nature of waste, or other wilful damage, and not 
to sell or carry oflf any standing crops, hay, straw, or manure 
Produced or made (if any) upon the premises, and which may 
^Ppen to be thereupon from the day on which the verdict 
^nall have been given, to the day on which execution shall 
°^*lly be made upon the judgment, or the same be set aside, 
** the case may be." 1 G. 4, c. 87, *. 3. Where several crops 
^e on the land, at the time it vr2A taken in execution under 
^ ^t of possession, in an cgectment against a tenant for 
needing over, the court refused a rule to oblige the lessors of 
^ plaintiff to pay over the value of the crops to the de- 
^^t, after deducting the amount of the rent due. Doe v. 
'^Amctcilt, 3 Bing. 11. 

•^to a certificate for immediate execution^ see arUe, p. 170. 
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Action of trespass for mesne profits. 

After t^e lessor of plaintiff in ejectment obtains judgment, 
he may bring an action of trespass for mesne profits, to re* 
coyer, not only the value of the land, &c. during the time the 
tenant or occupier may have wrongfully bolden it, bat also 
the reasonable costs of the ejectment as between attorney and 
cUent, where the judgment has been by deftiult against the 
casual Rector ; Doe v. Huddart, 4 Dowl. 437 ; and where the 
plaintiff incurred costs in error, in revising a judgment in eject* 
ment obtained by the defendant, it was holden that he migl^t 
recover these costs also, by way of damages, in an action of 
trespass for mesne profits. Nowell v. Roake, 1 B.SoC, 404. 

Ttie action may be brought, either in the name of the no- 
minal plaintiff in the ejectment, JsHn v. Parkin, 2 Burr. 665, 
Doe V. Davis, I Esp. 358, or by the lessor of the plaintiff; 
see Chamier v. Llingon, 2 Chit, 410 ; in the former case, how- 
ever, only the mesne profits accruing since the date of the de* 
mise in the declaration, can be recovered. In either case, the 
judgment in the ejectment will be evidence, although not 
conclusive, Doe v. Huddart, 4 Dowl. 437, 1 Oale, 260, of the 
title of the plaintiff at the time of the demise laid in the de^ 
claration, and since ; if the party wish to recover mesne 
profits for a period anterior to that, he must bring the action 
in his own name, and prove his title aliunde^ 

The proceedings in the action, are in other respects the 
same as in ordinary cases in non-bailable actions. 



CHAPTER II. 

Replevin. 

1. The replevin, and replevin bond. 

Bond."] In order to prevent vexatious replevins of distresses 
for rent» it is enacted by stat. 11 G. 2, c. J 9, s. 23, thatshe* 
riffs and other officers granting replevins, shall take from the 
plaintiff and two responsible persons as sureties, a bond v^ 
double the value of the goods distrained (to be ascertained by 
oath) conditioned for prosecuting the suit with effect and with- 
out delay, and for a return of the goods ; and the sheriff i» 
authorised to assign the bond to the avowant or persoa 
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ng cognizance ; and if the bond be forfeited, the avowant 
bring an action upon it in his own name, and the court 
by rule give relief to the parties, 8cc. See Short v. Hub* 
, 2 Bing, 350. And see the form of the bond. Arch, Forms, 
See as to the effect of taking a bond with one surety 
, Aiutin v. Howard, 1 Taunt, 327. In other cases the 
iff is bound to take pledges for prosecuting with effect, and 
i return, if a return should be adjudged ; stat. TVestm, 2, 
Ed, I,) €.2 i but in practice he takes a bond in all cases, 
sheriff, however, is not liable to an attachment for neg- 
ng to take a bond, or for taking one with insufficient 
ties; R, v. Lewis, 2 7*. 12. 617 ; the only remedy against 
is, by action on the case. See I Sound, 195 b, 
or the purpose of taking replevin bonds, the sheriff of every 
ity must appoint four deputies at least, dwelling at not 
e than 12 miles distant from each other. 1 & 2 Ph, & M. 
2, And in taldng replevin bonds, these deputies, or (as 
' are usually called) replevin clerks, must previously make 
«r enquiries as to the sufficiency of the sureties ; and 
ill not be sufficient that he make those enquiries from the 
ties themselves. J^ery v. Bastard, 6 Nev, & M, 303, 2 
. & W. 60. And see Scott v. fVaithman, 3 Stark. 168. He 
ot mdeed bound to warrant their sufficiency ; but he is 
!id to see that they are at least apparently responsible. 
Hey, Blades, 5 Taunt. 225. 

he take no bond, or a bond from sureties who are insuffi* 
t, or, rather, not apparently sufficient, at the time, the 
iff will be liable to an action on the case, 1 Saund. 195 b» 
see Tesseyman v. Giidart, I New Rep, 292. Richards v. 
^, 2 W, Bt. 1220, at the suit of the avowant or person 
ing cognizance, if he recover; see Page v. Earner, 1 B.kP. 
; and this, without getting a return of elongata to the writ 
etomo abendo, and indeed without even suing out that 
; Perreau v. Bevan, 5 B. & C. 284 ; see Hucker v. Gordon, 
. & M. 58 ; in which action the plaintiff may recover to the 
It of the penalty of the bond, if the sheriff have taken one, 
' V. Goodluck, 2 Bing, N, C, 220, 1 Hodg, 370. Yea v. 
Widge, 4 T. R, 433. Evans v. Brander, 2 H, Bl, 547. 
Baker v. Garrett, 3 Bing, 36. Concanen v. Lethbridge, 
Bl, 36, or to double the value of the goods, if he have not. 

e Replevin,1 The mode o^ replevying goods is thus * 
1^ obtained the consent of two responsible housekeepers to 
in the replevin bond, give their names to the qjficer whom 
ntend to employ ; and after satisfying himself as to the re- 
ibility of the sureties, he will give you a certificate to that 
. Take this to the office of the under-sheriff or replevin 
, who will immediately prepare the replevin bond, and if 
*arty and sureties be in attendance, it may then be ex- 
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ecuted ; a precept to replevy the goods, directed to your ^er, 
wiU then be given to you, and your qjfficer toUl thereupon replepif 
them. Vide supra. 

Bond, how forfeited, SfcJ] The bond is conditkmed for prose- 
cuting the replevin suit with effect and without delay, and for t 
return of the goods, if such return should be adjudged. Asd 
the words " with effect," mean " with sueeeas." Perreeat ▼. 
Bevan, 5 B. & C. 284, SD,9tR, 72. II therefore the pltntiff 
be guilty of delay in prosecuting his suit in the county coiBt, 
Dias V. Freeman, 5 T, R. 195. See Seal y. PkUUps, 3 Prieet 
17, or in the court above, if the suit be remo^ ihcr^ 
Gwillim V. Hoolbrook, 1 B. & P. 410. Harrimn ▼. W€Brii»t 2 
yev. & 3/. 703, 5 B. & Ad, 146, or although he proseGOte it 
without delay, yet if he do not prosecute It with effect, as if 
he be nonsuit. Tumor v. Turner, 2 Brod, & B. 107. W(^'' 
man v. Yea, 2 Wil»,A\. Perreau v. Beotm, supra, or thoebe 
a verdict against him : the bond is thereby forfieited, aad ^ 
defendant or the sheriff may put it in suit. And the sureties 
will not be discharged, by the defendant's giving time to the 
plaintiff, Moore v. Boicmaker, 6 Taunt, 379, particulariy if the 
time were given after a breach of the condition of the bond; 
Hallett V. Mountstephen, 2 D. & R. 343 ; but it seems thit 
the sureties will be diachaiged, if the pwties refer the cause 
to an arbitrator, without their assent. Archer v. Htffc* ^ 
Eing. 464. See Moore v. Bowmaker, 7 Taunt. 97, semb. WJtf* 
They are not discharged, however, by the defendant dertiBJ 
to proceed under stat. 17 C. 2, c. 7, and executing a writ o* 
enquiry, &c., if he do not thereby obtain the anoont of his 
rent, kc. Tumor v. Turner, supra. 

If one who is surety in a replevin bond, be afterwards reqnii^ 
as a witness, the court upon apfdication will allow another to 
be substituted for him. Bailey v. BaUey, 1 Bing. 92. 

Remedy on it,] If the bond become forfeited, as above 
mentioned, the sheriff may immediately sue upon it. ^ 
he may assign it to the defendant, 11 G. 2, c. 19, s. 23. 8ei 
Austin V. Howard, 7 Taunt. 327. Thompson v. Parden et^ 
1 M, 8l Gr. 535, who may then sue upon it in his own mnn^* 
in the same manner as upon abail bcmd; and tiiis is the mare 
usual course, where the sureties are responsible personB. 
Where there is an avowant, and also a person making cog- 
nizance, the bond may be assigned to both, and they* ntfT 
jomtly sue upon it, Phillips v. Price, 3 M. k S, l%0, or it mtf 
be assigned to the avowant only ; Archery. Dudley, I B.kP* 
381, n ; or if there be no avowant, the bond may be assigned 
■ to tiie party making cognizance, and he may sue upon it. AxA 
the sheriff or the defendant will not be precluded from briogioS 
an action upon it, by the defendant having elected to proceed 
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under stat. 17 C. 2» c. 7, as hereinafter mentioned. Perreau v. 
Bevan, 5 B. & C. 284, 8 D. & i2. 72. Tumor v. Turner, 2 
Brod. & B. 107. The action may be brought in any of the 
courts at Westminster, although the replevin suit have not 
been removed from the county court ; JHcu v. Freeman, 5 T. R. 
195 ; or if removed, it is not required that the action on the 
bond should be brought in the same court. Wilton et al, v. 
Bartley, 7 Doml. 461. And the suretiet will be liable in such 
action for the amount of the value of the goods, if that be less 
than the rent, or otherwise for the amount of the rent^ together 
^th the costs in the replevin sait (not exceeding in all the 
penalty of the bond), and the costs in the action against them ; 
and on payment of that sum, the court will stay the pro* 
ceedings against them. Hunt v. Round, 2 Dowl, 658. Oingell 
?. TumbuU, 3 Bifig*. N. C. 881. And both suieties are together 
OQly liable to this extent. Hefford v. Alger, 1 TomiU, 218. 
Indeed several actions will not be allowed to be brought against 
the sureties, without very sufficient reasons for doing so ; or 
if brought, the court will stay the proceedings, upon the pay* 
ment of the sum recoverable, and the costs of one action. Bairt-> 
kttv.Bartlett, 11 LawJ.22Zcp. See Key v. HiU, 2B.kJ. 598. 



2. Proceedings in the county court. 

By the terms of the replevin bond, the plaintiflf is bound to 
Appear at the next county court, and prosecute his suit with 
effect and without delay. He or his attorney must accord- 
ingly attend there, and levy his plaint; by lodging the same at 
the office of the under-sheriff. The plaint is in the usual form 
of a declaration or plaint in the county court, thus : " 
to wit, Joseph Styles complains of John Nokes, in a plea of tak- 
ing the Icattlel goods and chattels, to toit, [here enumerating 
them] of the said Joseph Styles, and unjustly detaining the 
same against gages and pledges, 8fc*** Then add " Pledges to 
prosecute, John Doe, Richard Roe.*' 

Upon this the defendant is summoned ; and if he appear, 
the plaintiff declares, the defendant avows or makes cogni- 
zance, and the parties proceed to issue, and trial, in very 
much the same way as in the superior court. But in practice 
it is usual to remove the plaint as soon as it is levied, and be- 
fore any other proceedings are taken upon it. 



3. Proceedings in the court above. 

Removal of the Cause.^ The cause is removed by writ of 
reeordari facias loquelam, sued out with the cursitor upon a 
praecipe {see the. Form, Appendix), returnable in one of the 
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courts at Westminster in term time. See the farm of the writ, 
Jppendix. Where it was removed by certiorari, the court hdd 
that the plaintiff below was not bound to follow it. Clark t. 
Mayor of Berwick, 4 B. & C. 649» and see Edwards v. Bmen, 
5 B. & C. 206. But the defendant, in such a case> may move 
to quash the certiorari, and sue out a recordaii. Rujfnumy, 
Thormo^, 7 Dowl. 613. 

If the recordari be delivered to the court bdow, even after 
interlocutory judgment, but before final judgment, it has the 
effect of staying all further proceedings in sudi court. Bern 
V. Protheck, 2 Burr. 1151, and see Wright v. Lewis, 9 ZM. 
183. In practice, it is delivered at the office of the under* 
sheriff, who will thereupon return it, and give you the writ 
and return, which you will then file with the proper officer in 
the court above, and give notice thereof to the plaintiff, his 
attorney or agent. 

Appearance and Declaration.'] As soon as the cause has 
been removed into the court above, the defendant should enter 
an appearance to it; see ante,p, 115; or the plaintiff may 
compel him by writ of pone per radios, and distringas, &c. As 
this is very seldom necessary in practice, the defendant usually 
being willing enough to proceed in the action without compul- 
sion, it is unnecessary further to notice it. 

But if the defendant wish to compel the plaintiff to declare* 
then after entering an appearance, he should enter a rule to 
declare with the proper officer (see R. G. H. 2 W. 4, s. 38), 
which expires in four days ; he should also demand a deda* 
ration in writing, of the plaintiff, his attorney or agent : and if 
at the expiration of the rule, and at the expiration of four days 
aftjpr the demand so made, the plaintiff have not declared* 
the defendant may sign judgment of non pros. See R, 0* !*• 
1 W, 4, s. 8, ante, vol, 1, p, 225. See Ward v. Creasy, 2 MoarCt 
642. 

Avowry.'] If the plaintiff wish to compel an avowry, he 
must rule the defendant to avow, and demand an avowry tft 
the same manner as a rule to plead is given and a plea de» 
manded ; and if the defendant do not avow or make cognizance 
in due time, the plaintiff may sign judgment by default, exe- 
cute a writ of inquiry, sign final judgment, cmd sue out execu- 
tion, in the same manner as in any other action, 

Oct the avowry or cognizance drawn by counsel or a pleader, 
and signed by counsel; and then deliver it to the opposite attor- 
ney or agent. 

Plea in bar.] The defendant may rule the plaintiff to plead 
in bar, and deliver a plea in bar, in the same manner as he 
rules him to reply, and demands a replication, in other actions* 
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id if at the expiration of the rule, and of four da3rB from the 
mand of plea, the plaintiff have not pleaded in bar, the de- 
idant may sign judgment of nonpros, 

Ime, trial, S^J] The issue is the same as in ordinary cases ; 
t it may be made up either by the plaintiff or the defendant, 
both parties are actors in replevin. For the same reason, 
iier party may give notice of trial, make up the nisi prius 
cord, and enter it vidth the marshal for trial. 
The proceedings upon a demurrer are also the same as in 
dinary cases. 

If a verdict be found for the plaintiff, it is of course for 
mages; and he will be thereupon entitled to his judgment 
td execution, in the same manner as in ordinary cases. The 
Jnages in ordinary cases, where no special damage is laid and 
pved, are in practice always assessed at 21. 2s, in London. 
iddlesex, York, and some other places ; 21, lOs, elsewhere. 
If a verdict be found for the defendant, or the plaintiff be 
)Q8mt, the defendant at common law was entitled to judg- 
ent de retomo habendo, and to a writ de retomo Juibendo 
^eupon. But if he avow or make cognizance " for rents, 
'stoms, services, or for damage feasant," and the avowry, 
•• be found for him, or the plaintiff be nonsuit or otherwise 
L^ the defendant shall recover his damages and costs 
^nst the pbuntiff. 21 H. 8, c. 19, s. 3. 7 H, 8, c. 4, s. 3. 
"Id now, by stat. 17 C. 2, c. 7, s. 2, in case of a distress for 
&t, if the plaintiff shall be nonsuit after avowry or cogni- 
Qce made or issue joined, or if a verdict be given against the 
UQtiflf, the jury at the prayer of the defendant sh^ inquire 
^nceming the arrears, and the value of the goods or cattle 
itndned ; and thereupon the defendant shall have judgment " 
^ such arrearages, or so much thereof as the goods or cattle 
strained amount unto, together with his full costs, and shall 
ive execution. thereupon by fieri facias or elegit, or other- 
^ as the law shall require. The defendant, however, is 
t bound to proceed upon any of these statutes, unless he 
ah it ; but he may still take his judgment as at common 
^. See Hofford v. Alger, 1 Taunt, 218. 

ff^nt of Enquiry,} If the plaintiff have judgment by default, 
may execute a writ of enquiry, sign final judgment, and 
i out execution, as in ordinary cases. 
But where the avowry is for rent, customs, services or da- 
^e feasant, if the defendant have judgment on demurrer, or 
Igment of nan pros for want of a plea in bar or subsequent 
ading by the plaintiff, as in that case he is entitled to his 
nages, by the statutes already mentioned, supra, a writ 
enquiry may be awarded and issued, and his damages, by 
t. 21 H. 8, c. 19, or the arrears of rent and the value of 
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the goods by stat. 17 C. 2, c. 7, 8. 3, 2, shall be aisesied, and 
he shall have judgment accordingly. Or if the plaiotiir be non- 
prossed before avowry, then the defendant, in oui^ of distieM 
for rent, after entering judgment at common law, de retom 
habendo {see Baker v. Lade, Carth. 353. Cooper v. Sherhmke, 
2 fVUs. 1 16), may enter on the roll a suggeitioa in the nature 
of an avowry, and pray a writ of enquiry to be awarded, nul 
which ia accordingly awarded and issued as above mentioned. 
17 C. 2 c. 7, s. 2. See 1 Saund. 195, n. 3. 2 Saimd.2S^ s. 5. 
In cases within this statute 17 C. 2, fifteen days' notice of en- 
quiry must be given. 17 C. 2, c. 7, s. 2. Burton ▼. Hiduiff 
6 Taunt. 57. See iheptrm of the iUggeitUm and award <if en- 
quiry, after nonpros for not deckuing^ Arch. Forms, 420, a^ 
of the writ of enquiry, inquisition, judjpnent and exieuiUm, U* 
421—423 ; of the award of enquiry, ^.ona nonpros for wmi 
of a plea in bar. Id, 426—428 ; the like upon a denwrer. 
Id. 429. 

Cosis.1 If the plaintiff recover, be is entitled to costly ai ia 
other personal actions. See cmte, p,99. 

As to the defendant's costs : where the distreis is for wA, 
relief, heriot or other service, if the plaintiff " become bob* 
suit, discontinue his action or hsve jodgnent |lveii a^M 
him," the defendant shall have double costs of scdt. 11 G. 3» 
c. 19,8.22. SeeGumeyY.BuUer, I B.8oA,610. Aad wUdi 
double costs consirt of, first, the whole of bis tan0e costi, iD> 
eluding the expenses of his witnesses* oounsd's fees, &t. and 
then half that amount added to it. Stamland r.LudkHn,4B,C, 
889, and see ante, p, 65. Even where it was alleged ttet, 
the distress was made for the purpose of trying a title to cer- 
tain lands, several avowries in various rights having been 
pleaded, the defendant was holden entitled to double costs 
under this statute. Johnson v. Lawion, 2 Bing, 341, anists 
StanUand v. Ludlam, supra. In all other case» be is entitled 
to single costs only, see2\ H. 8, c. 19, s. 3, 1 H, 8, c.4» 
s. 3. 17 C. 2 c. 7, s. 2. Ante p, 185. ButtertoH v. Furber, 
1 Brod. & B. 5 17. Daoies v. JamoB, 1 T. R, 37 1, unless otfae^ 
wise ordered by some particular statute on which the distreis 
or other proceeding may be founded. 

As to costs, where there are several issues, some found for 
the plaintiff and some found for the defendant, see aiUe, 
p, 58. 

Judgment and Execution.} The judgment for pbuntiff, is the 
same as in trespass ; and the execution, the same as in ordinary 
cases^ JSee the forms. Arch. Forms, 4Z0. 

The judgment for the defendant, at common law, is, that 
he have a return of the goods, irreplevisable for ever, and his 
costs ; and the execution may be by Ji. fa. or ea,^sa, for the costs. 
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and hy writ de retomo habendo for a return of the goods, and 
after that, if nihil or elongata be returned, a capias in Wither^ 
nam. See the forms, Arch, Forms, 418,419 ; 425,429; 431,432. 

The judgment for the defendant, under stat. 21 H. 6, c. 
19, is, that the defendant have a return of the goods, and also 
his damages and costs; and tbe execution may be by^. /a. or 
es. sa, for the damages and costs, and by writ de retcmo 
habendo, kc, for a retorn of the goods. See the forms, Arch, 
Forms, 426, 432. 

The judgment for the defendant, under stat. 17 C. 2, c. 7, 
is, that the defendant do recover the amount of the arrears of 
rent, or value of the goods, as found by the jury, and his 
costs ; and the execution is by ft, fa, or ca. sa. See the forms. 
Arch. Forms. 420, 427, 433, 434. 



4. Collateral proceedings. 

The defendant cannot have judgment as in case of a non- 
suit ; for both he and the plaintEf being equally actors, he 
may himself take the cause down to trial, without a proviso. 
Ante, vol. l.p. 347. 

Where there were several avowries for rent, the court al- 
lowed the plaintiff to pay money into court, with respect 
to the rent claimed in one of them. Vernon v. Wynne, i 
B, Bl. 24. 



CHAPTER III. 
Penal actions. 

Proceedings in.] The process is by writ of summons and 
Ostringas, unless the statute giving the penalty allow the de- 
fendant to be holden to bail, and then by writ of capias. 
These writs are in the ordinary form, except that after the 
words " at the suit of," [the plaintiff], you add " who sues as 
vHlfor our Lady the Queen as for himself in this behalf,*' or as 
the case may be. As to the time limited for bringing the ac- 
tion, see ante, p, 91, 

Let the declaration be drawn by counsel or a pleader. The 
venue must be laid in the county in which the offence was 
committed, 31 Bl. c. 5. See Arch, Nisi Priiis, 245. 

The other proceedings in the cause, are the same as in ordi- 
nary cases. 

The plaintiff, if he recover, is not entitled to costs, unless 
given to him expressly by statute ; ante, p, 39 ; but the de- 
fendant will be entitled to costs, if he have judi?ment. 1 El. 
c. 53. Ante, p. 56, 57. 
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Compounding.'] Compounding penal actions without the 
leave of the court, renders the parties liable to pay a penalty of 
£10, and to stand in the pillory; 18 El. c. 5,8.2; but mth 
the leave of the court, and where the crown is concerned, ^th 
the consent of the attorney general, Howard v. Sowerhy, I 
Taunt. 103. Sheldon ▼. Mumford, 5 Taunt. 268. 12. v. Gibbt, 

3 Dowl. 345, the informer and the defendant may compoond 
the action. 18 El. c. 5, s. 3, 6. See Whitekead v. fVynn,bM.9i 
S. 427. Also, by R. G. H. 2 W. 4, s. 99, "leave to compoimd 
a penal action shall not be given, in cases where part of the 
penalty goes to the crown, unless notice shall be given to the 
proper officer ; but in other cases it may." The court seldom 
refuse leave to compound, where the crown is concerned, and 
the consent of the attorney general is obtained ; but tiief u^ 
more strict in other cases. See Hemsm y. Speange, 2 SM, 
195, Howell V. Morris, 1 mis. 79. Bellis v. Beale, I Chit. 381, 
n. The informer, besides his moiety of the penalty, as com- 
pounded, is allowed also to stipulate for the payment of his 
costs by the defendant. North v. Smart, I B.St P. 5, even io 
cases where the plaintiff would not be entitled to costs if he 
had proceded to trial, JVood v. Johnson, & Wood v. Castin, 8 
IV. Bl. 1 157, provided in this latter case the sum stipulated 
for costs, be not so greatly disproportionate to the penalty, as 
to show that the composition is collusive, and for the sake of 
the costs only. Id. see Lee v. Cass, 2 Taunt. 213. 

The motion for leave to compound, cannot be made until 
after plea pleaded. R. v. Collier, 2 Dowl. 581. But it maybe 
made at any time after plea and before trial ; and in some 
cases, under particular circumstances, the court have aUovred 
it to be done even after verdict. Maughan v. Walker, 5 T. K. 
98. Morgan v. Lute, I Chit. 381 ; but see Crfmdery. Wdf 
staff, I B.ScP. 18. 

The notice to the proper officer, must be first given. Svpra. 
Then the attorney general's consent, indorsed on a motion 
paper, must next be obtained. Supra. Then the Queen's part 
of the penalty must be paid ; in the Queen's Bench to tiie 
master of the Crown Office, R.M.1G.3. Brown v. BaHey, 

4 Burr. 1929, and in the other courts to the masters. See 
Wood V. Ellis, 2 W, Bl. 1 1 54. The motion is then made on an 
affidavit of these facts, and the production of the attorney 
general's consent; and the court grant the rule. As to the 
form of the affidavit. See Arch. Forms, 546. And as to the rule, 
see R. E. 33 G. 3. B. R. King v. Clifton, 5 T. R. 257. 
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CHAPTER IV. 
Feigned i$iue. 

If a feigned issue be ordered by a court of equity, the 
terms of it are dictated by the court, and form the subject of 
an interlocutory decree or ord^ ; if by a court of law, the 
terms of it are comprised in the rule made upon the subject. 
^ the plaintiff *» attorney get a copy of the decree or rule, and 
2ay t^ before cauntel, with instrtictions to draw the iiiue ; and 
v}hen drawn, serve a copy of it upon the oppotite attorney, who 
vnU get it settled by counsel upon his part. When settled, you 
^ give notice cf trial, sue out jury process, make up the 
^^ prias record, and proceed to trial, as in ordinary cases. In 
feigned issues from a court of equity, it is not necessary or usual 
^ sign final judgment. 

If the issue be directed by a court of equity, that court 
^ make such order a& to costs as it may think right. But 
if the issue were directed by a court of law, the costs follow 
the event of the issue, in the same manner as in an ordinary 
action ; the court, have no authority to order otherwise, 
Herbert v. WiUiamson, 1 WUs. 324. Ld. FUzwUMam ▼. Max- 
^1 7 Taunt, 31, unless perhaps where they reserve that 
authority, by consent of the parties, at the time they grant 
titt iisue, or as a condition of their granting it. See Hoshins 
^'Ld.Berkely,4tT.R.A02. 

If the issue be out of Chancery, any motion for a new 
^ must be made to that court by which the issue was 
^U|ected. Even where the judge at the trial reserved certain 
points of law for future consideration, the court of law re- 
?wd to entertain the motion for a new trial. Stone v. Marsh, 
^^awl, 71. 



BOOK IV. 



PROCBBDINOS IN ACTIONS BY AND AGATN8T PARTICULAK 
PSRSONS. 



ICH AFTER I. 
Actions by and against attornies. 

8BCTI0N 1. 

Action by an attorney, for the amount of his bill ofcostf- 

This subject has been already fully considered in the first 
volume of this work, in treating of attornies. We shall thert- 
fore treat of it here generally and concisely, referring the 
reader to those parts of the former volume, where he will fin* 
the subject treated of specifically and more at large. 

Delivery of Bill,'] In all cases in which an attorney seeks to 
recover, by action or suit, the amount of any " fees, charge* 
or disbursements, at law or in equity," he shall cause a bill 
thereof, subscribed with his proper hand, to be delivered to 
the party to be charged therewith, one lunar month excta- 
sively before the commencement of the action or suit. 2 G.2, 
c. 23, s. 23. As to what are "fees, charges, or disburse- 
ments," within the meaning of the statute, see vol. 1, p. 70; 
and how it is to be written, subscribed, and delivered to the 
client, Id. p. 71. 

Process and Declaration.'] An attorney has the privilege of 
bringing his action in the court of which he is an attorney, 
and of laying his venue in Middlesex, no matter where he is 
resident. Vol. 1, p. 63. The process is the same as in ordi- 
nary actions on promises ; and the declaration is a common • 
indebitatus count in assumpsit, for work and labour as an 
attorney, to which may be added a count upon an account 
stated. It may be necessary to mention that an attorney is 
not bound to sue in a court of requests, unless his privilege in 
that respect be taken away by the express words of the statute 
creating or regulating the court. Vol. 1, p. 64. 
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'vidence of plakitif under the general isme.l Under the 
eral issue, the plaintiff must prove his retainer, either 
ressly, or by proving circumstances from which it may be 
lied; vol. \,p»1b\ he must then prove that the business 
rged for ¥ra8 done ; Id. 75 ; and lastly that the charges are 
K>nable. Id. 75, 76. 

yefence and evidence,'} Where the action is brought for 
«8, charges or disbursements/' within the meaning of the 
:ute, it will be a good defence that no bill thereof, signed 
the plainti^, was delivered to the defendant, one lunar 
nth exclusively before the commencement of the action ; 
: this defence must be specially pleaded ; vol. I, p. 76 ; and 
onus of proof will be upon the plaintiff, 
rhat the business was done at a time when the plaintiff was 
^rtificated, will also be a good defence ; vol. 1, p. 76, 54 ; 
I it must be specially pleaded. - 

Hiat the business, although done in the name of the plain- 
> was in fact done wholly or in part for the benefit of an 
qualified person, will also be a good defence to the action. 
M,p. 76, 77. 

Rial th6 business charged for, proved wholly useless to the 
%t, whether arising from gross negligence or ignorance, or 
m inadvertence or inexperience only, of the attorney, will 
a good defence ; but not where the negligence, &c. has been 
rely injurious, or where it has not been the sole cause of 
I proceedings being useless, f^ol. 1, p. 77. 
the defendant may also set up as a defnice, that the plaintiff 
^eed to do the business, without charging him anything for 
! same, or upon such other terms as may form a defence to 
! ictioii. Vol. I, p. 17. 



SECTION II. 

Action against an attomeff. 

f the client sustain damage or injury from the negligence, 
Drance or misconduct of his attorney, whilst employed by 
i as Sliest be may maintain an action on the case or of 
jaipsit against his attorney for it* A number of instances 
mentioDed ante, vol. 1, p. 89, 95, in which the court will 
arfere ia a summary manner, upon the application of the 
nt, and aflbrd him a remedy in such cases or punish the 
imey ; and not .only in those instances, may the client 
bain an action against the attorney, if he prefer that mode 
pfooeeding, but in all others wherein he can prove that he 
r fustained damage from his attorney's negligence, ignorance 
misconduct. 



10*2 Actions against Bankrupts. 

The process in such an action, is the same as in ordinary 
cases. The declaration is of course special. The defendtnt 
has the privilege of being sued in that court alone of vrbkh he 
is an attorney; See Groom y. JVortkam, 12 Law J. 88, cp. ; bat 
he has no privilege as to venue, and therefore cannot dCnge 
the venue to Middlesex or insist on its being laid thcfe, unto 
the cause of action arose there. Vol. \,p, €3. And he most 
plead within four days, no matter at what distance fram Lon- 
don he may reside. Kisider et al. v. Dunfifrd, 10 Lm J. 
131, qb. 

It may be necessary to mention, that an attcMmey cannot be 
sued in a court of requests, unless his privilege in that respect 
he taken away by the statute creating or regulating the court' 
Vol, }, p. 64, 



CHAPTER II. 
Actions by and against bankrupts and their assignees, 

SECTION X. 

Actions against bankrupts. 

Their discfiarge from arrest, in what cases.} By stat. 6 G. 4, 
c. 16, 8. 126, if a bankrupt, after obtaining his certificate, be 
arrested for any '* debt, claim, or demand," proveableun^ 
the fiat, he shall be discharged on entering a common «ppea^ 
ance ; or to an action for such debt, he may plead his bank- 
ruptcy, and his certificate shall be sufficient evidence of the 
trading, bankruptcy, fiat, and other proceedings ; and if he be 
taken in execution or detained in prison for such debt, ftc.» 
where judgment has been obtained before the allowance of 
his certificate, a judge of the court, on the bankrupt's pro* 
ducing his certificate, may order the officer, who has V6a. 
in custody, to discharge him, without exacting any fiee. A 
bankrupt therefore, arrested or detained on mesne process. Or 
in execution, may be discharged by order of a judge, upon 
summons, and production of his certificate, see ante, vol. l, 
p. 135, the certificate being first duly enrolled. Jacob ▼. PkUUps^ 
2 Dowl. 716. Osborne v. J^liamson, 1 Mees & W, 550, <8^. C 
nom. Oswald v. JVUliams, 5 Dowl. 159. And it is no ob* 
jection to his discharge to say that he had an opportunity of 
pleading of his certificate, and neglected to do so : Oswald v. 
JVUliams, 5 Dowl, 159 ; or that he had agreed to give a oog^ 
novit ; Id. ; or that he was before a bankrupt or insolvent, or- 
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•rapounded with his creditors^ and had not paid 15f. in 
9und under the present fiat ; Se^ 6 O. 4, c. 16, «. 127. 
' T. Bdwards, 2 Dowl. 613 ; or that the certificate it voida« 
f reason of there not being a good petitioning creditor's 
)r act of banlaraptcy, or the lilce. Semb, But if it be 
I that the certificate is actually Toid, by reason of ita 
I been obtained by fraud, see Horn ▼. Ion, 4 JB. ft A4, 
Vmceni ▼. Brad>y,2 H, BU 1. Sou^ y. /<me«, 2 W, BL 
Martin y. (yHara, Cowp, 823, or by reason of the bank* 
having lost money by gaming, stodgobbing, &c., witUn 
\, c. 16. s. 130, see Hughety, Morley, I B.kA. 22, Holt, 
»rthe liice, a judge will not interfere^ or discharge the 
lant. See fiirther upon this sulyect, ante, vol,l,p, 186. 
to his temporary privilege from an est, daring the fbrty- 
lys allowed him by his protection, see ante, tfoL 1, p. 164. 
8 to the efifiect of his certificate in discharging his bail, 
ie, vol, I, p. 207. 

: above statute relates only to cases where the person of 
rnkrupt is talcen or detained. But where his goods are 
in execution, after he has obtained his certificate, the 
usually order them to be delivered up ; see Lister v. 
^, 1 B. & P. 427 ; although they have refUsed to do so, 
the goods were seized, and the certificate allowed, on 
me day. Hanson v. Blakey, 4 Bing. 493. 

tion of Creditor,'] A creditor who has brought an action 
t a bankrupt, for a debt proveable under the fiat, 
dect whether he will proc^ in his action, or prove 
he estate : he shall not be allowed to prove for the debt 
t relinquishing his action; and if he have the bankrupt 
»dy he must first discharge him before he shall be 
i to prove. 6 G. 4, c. 16, s, 59. See Eicke v. Nokes, 2 
120. and see ante, vol, I, p, 135, fVatsony. Medex, IB,SlA. 
Harley v. Qreenwood, 5 B,kA, 95. And the bankrupt 
ight to have a suggestion of the fsct of the plaintiff 
proved, entered upon the record; before which the 
is not legally terminated, so as to render further pro* 
^ in it by either party irregular. Kemp v. Potter, 6 
649. But the court will not interfere to stay proceed* 
the action ; that can only be done by the court of re» 
: court of chancery. Ran^ord v. Barry, 7 Dotel, 807. 
e bankrupt may, if he will, notwithstanding such proo^ 
I to trial by proviso. fVhitakeret al, v. Mason, 4 Bing:, 
(03. 

t qf bankruptcy on a suit,] The bankruptcy of either 
oes not abate a suit. And therefore if the plaintiff be- 
ftnkrupt between interlocutory and final judgment, the 
» may proceed in his name to final judgment, then 
II. k 
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make themselves parties to the record by scire facias, and sue 
out execution in their own names; Hewit v. Mantell, 2 WUt. 
372. and see Kretchman v. Beifer, I T, R» 463 ; and even 
where execution was sued out in the name of the bankrupt, 
without a scire faciast the court refused to interfere to set 
it aside. Waugh v. Austin, 8 T. JR. 437. But this cannot be 
done, if the defendant have a day in court, so that he BM17 
plead the plaintiff's bankruptcy ; and to such plea it would be 
no answer to say, that the assignees are going on with the 
suit for the benefit of the creditors. Kinnear v. TWratU. 
1 5 East, 622. But the assignees may, if they think fit, initeid 
of continuing the bankrupt's action, commence a fntltk action 
against the defendant. Smith v Hirgt, MS. T. 1821, fi. /2.|to 
which the defendant cannot plead the pendency of the aettoa 
at the suit of the bankrupt. Biggs y. Cox, 4B.hC, 920. Oa 
the other hand, where a defendant becomes bankrupt, if the 
plaintiff do not elect to abandon the action, and prove undsr 
the fiat, as above mentioned, the defendant* if cortSficated, 
may pleeui his bankruptcy generally, or may plead his bank- 
ruptcy and certificate puis darrein continuance ; or if the cauM 
be tried before his bankruptcy, he may move to set aside the 
verdict after his bankruptcy, and even after he has obtdnid 
his certificate. Shepherd v. Thompson, 9 Meet. & ^. 110; bat 
if not certificated, the plaintiff may of course continue hii 
action to judgment and execution, as in ordinary cases. See 
Flight V. Qlossop, I Hodg. 122. 

As to the mode of proceeding against a trader subject to the 
bankrupt laws, see ante, vol, 1, p, 215. 

SBCTtON II. 

^cft'ofi^ by or against assignees. 

In an action by or against assignees of a bankrupt, or 
against any commissioner, or any person acting under hii 
warrant, no proof shall be required of the trading, act of bank- 
ruptcy, or petitioning creditor's debt, unless the party wiahiag 
to contest it, " if defendant, at or before pleading, andif plii&- 
tiff, before issue joined," give a notice of his intention to dis- 
pute some and which of such matters ; and if the aiaJgnWi 
&c., succeed in proving the matters so disputed at tiie tritH 
the judge may grant him a certificate thereof, whidi will 
entitle Mm to the costs of having done so, although tiMM 
be a verdict against him. 6 G. 4*, c. 16, s, 90. see TWaUiy ▼• 
Unwin, 6 B, 8f C. 537. And this, even although the bank- 
ruptcy be denied by the pleadings. Moon v. Roj^ael, 1 Heig' 
289. But where an assignee is plaintiff, he shall not be in- 
titled to the costs above-mentioned, if he be nonsuit. See 
Atkins V. Seward, 1 Brod, & B. 275. 
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CHAPTER III. 
Actions agaimt Clergymen. 

Proceedings to judgment.1 The proceedings in an action 
againat a clergyman, to judgment induatve, are the same pre- 
cbely as in ordinary cases. He is privileged, however, from 
anest, in g(Mng to perform divine service, whilst performing 
it, and in returning from performing it. Ante, vol, 1, p. 163 ; 
and see Qoddard v. Harris, 1 Bing, 320. 

If a dergyman be outlawed, and the sheriff return to a spe* 
dal capias uilagatum that he has benefices, but no lay fee, 
tte court of Exchequer, upon application of the plaintiff, will 
airud a writ of Levari facias de poms ecelesiasticis to the 
bishq^, to sequestrate the ecclesiastical profits of the defend - 
tntfs benefices. R. v. Hind, 1 Tyr, 347. R, v. Armstrong, 
2 Or. M.& 12. 205. 

* RgpeciUum,^ The plaintiff may have execution, by writ of 
e&pku ad satUtflEiciendum, as in ordinary cases. As to the de- 
fiBndantfs privilege fh>m arrest, and as to outlawry, vide 



Or, if you wish to levy the debt upon his goods, &c., you 
may sue out a/ari facias as in ordinary cases ; and if he have 
son;^ or not enough to satisfy the Judgment, you may get the 
sheriff to return the writ, and to certify in his return that the 
defendant is a beneficed derk, if such be the fact. See the 
f^rm of the return, Arch. Forms, 517. You may then sue out 
a Jleri facias de bonis ecclesUniicis, directed to the bishop, 
commanding him to levy the amount of the debt and costs, of 
the ecclesiastical goods of the defendant in his diocese. See 
the form. Arch, Forms, 518. Take this to the bishop's re- 
gistrar, who will thereupon grant a sequestration directed 
to the churchwardens, commanding them to levy accord- 
logly. 

Chr instead of suing out a fieri facias de bonis ecelesiasticis, 
you may sue out a writ otsequestrari facias, or levari facias de 
ieii& eodesiasHcis, as it is sometimes termed, directed also 
to the MbIm^, whereby, after reciting the common Jl, fa, and 
vetam, tiie bishop is commanded to enter the rectory anil 
puMh dimreh of ' , nid take and sequester the same 

into bis poesession, and to nold the same, untO he shall have 
levied the amount of the debt and costs, of the rents, tithes, 
md profits. See. thereof. This is a continuing execution, 
nader wliich tiie profits of tiie benefice accrufaig after the pub* 
Ueation of the sequestration, {see Wait r. Bishop et dl.l Or. 
M. i R. 507. Bishop v. Hatch, 3 Nev. & M, 498. Bennett v. 
k2 
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Apperley, 6 B. & C. 630,) are from time to time recdvedby a 
sequestrator appointed for the puipose, without reference to 
the time at which the writ is nominally returnable : he con- 
tinues to receive the tithes, &c., and to pay the expenses, until 
a sufficient sum has been realized to answer the amount of 
the debt and costs, See Cottle v. Warrington, 5 B. & Ad. 447, 
or until the bishop is ruled to return the writ. See Marsh v. 
Fawcett, 2 H, BL 582. Ruling the bishop to return the vnrit, 
has the effect of putting an end altogether to the sequestra- 
tion ; Id. ; and therefore it is, that the defendant cannot role 
the bishop to return the writ; the plaintiff alone can do so; 
all the defendant can do is to rule the bishop to state what 
sum he has levied under the writ, with the costs and charges 
of such levy. Hart v. Volans, 1 Dotcl. 434. So if the plain- 
tiff wish to receive the money levied, without putting an end 
to the sequestration, he may in like manner rule the bishop 
to state what he has levied, and to pay the same over, &c. 
Marshy, Fawcett, supra. See Ekkin v. Hopkins, 7 Dowl. 146. 
Phillips V. Berkley, 5 DowL 279. If the bishop return the 
writ by mistake, before the debt is satisfied, the court upon 
application will order the writ and return to be taken off the 
file and sent back to the bishop, in order that he may take the 
return off the writ, and instead thereof merely certify the 
amount he has levied. Alderton v. St. Aubyn, 6 Mees, & fV, 150. 
In respect to the execution of this writ, and the fieri facias de 
bonis ecclesiasticis, it piay be necessary to observe that the 
bishop, as returning officer, is lis fully under the control of 
the court out of which they issue, as a sheriff in respect 
to the ordinary writ of fieri facias; see R. v. Bp. tfLotiiM, 
1 D. k R. 486 ; the sequestrator appointed by the bishop, 
is merely his bailiff or agent. Hardinge y. HaU et at* 10 
Mees, & W, 42. 



CHAPTER IV. 

Actions by and against Corporations, 

Corporations sue and are sued in their corpoitte VMBOt 
unless a power have been given to them by statute to sue or 
be sued in the name of one of their officers. Actions by them 
were always, and still are, the same as in ordinary cases by 
individuals. Actions against them formerly must have been 
by original attachment and distringas: but now the proceeds 
ing is the same as against any individual, namely, by mm* 
mons and distringas, see 2 W, 4, c. 39, s. I, except that *'eva7 
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such writ of summons issued against a corporation aggregate, 
may be served on the mayor or other head officer, or on the 
town derk, derk, treasurer or secretary of such corporation. 
Id. s. 13. 



CHAPTER V. 
Actions by and against Executors and Administrators, 

SECTION I. 

Actions by them. 

Process, Sfc."] In what cases an executor or administrator 
may sue, see 1 Saund, 216, note 1 ; 3 & 4 W. 4, c. 42,- ». 2. 
The action is commenced by writ of summons, as in ordi- 
nary oases, but describing the plaintiff as executor or ad« 
ministrator, thus : " At the suit of A, B, as executor of the 
last ioiU and testament of C, D, deceased** or "at the suit of 
A, B, as administrator of M the goods and chattels, rights and 
credits, tohich were of C, D, deceased, at the time of his death, 
who died intestate.** 

Costs.'] Formerly, in all cases where an executor or ad- 
Bdnistrator sued as such, and where he could have maintained 
the action only as executor or administrator, and not in his 
own right, he was not liable to costs if he were nonsuit or the 
defendant obtained a verdict, Cooke v. Lucas, 2 East, 398. 
Tattersall v. Groote, 2 B. & P. 253. Barnard v. Higdon, 
ZB.BcA. 213. fVUton v. Hamilton, I B.St P. 445. CockerUl 
V. Kynaston, 4 T. R. 277, however groundless the action might 
have been. Jones y.WUliatns, 6 M, St S, 178. Nor was he 
liable for costs upon judgment as in case of a nonsuit. Booth 
V. Holt. 2 H. Bl. 277. Cooke v. Lucas, 2 East, 395. JVoolley 
V. Sloper, 2 Dowl. 208. Pickup v. Wharton, Id, 388. And 
the court would allow him to discontinue, without paying 
costs, unless it appeared that he knowingly brought a wrong 
action, or that it was plainly his own fault that rendered the 
dttcontinuance necessary. StubHrtg v. Hammond, 8 Moore, 
689. fVright v. Jones, 2 Smith, 260. Harris v. Jones, 3 Burr. 
145 1 . Bennett v. Coker, 4 Burr, 1 927 . Melhuish v. Maunder, 
2 New Rep. 72. 

But now, by stat. 3 & 4 W. 4, c. 42, s. 31, "in every action 
brought by an executor or administrator in right of the tes- 
tator or intestate, such executor or administrator shall (unless 
the court in which such action is brought, or a jud^e of shy 
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of the & jperior courts, shtll otherwise order) be UiUe to pay 
costs to the defendant, in case of being nonsuited, or a ^aSA 
passing against the plaintiff, and in idl other cases in vitiA 
he would be liable, if such plaintiff were suing in his owa 
right upon a cause of action accruing to himself; and the 
defendant shall have judgment for such costs, and they dull 
be recovered in like manner." An executor phdntiff, then- 
fore, in all the cases above-mentioned, is liable to costs, unka 
he can make out to the satisftction of the court or a judges 
that there are particular circumstances in his case, whidi ^ 
justify the court or judge in exempting him, by an exercise of 
that discretionary authority here given them. Per TbMt 
C. J. in mikinson v. Edwards, I Bing. N, C, 803, 301. Par- 
ley y. Briant, 1 Har. & W. 775, and see hysons v. Borrov, 
2 Dowl. 807 . And the court will not relieve him from payment 
of costs, where he has been guilty of vexatious conduct in the 
management of his cause ; WUkinten v. BduHsrds, 1 Bing, N* C, 
301 , 3 Dowl. 137 ; or where he has proceeded to trial without 
sufficient evidence; Souihgate et, al. v. Crowley, I Bing. 
N. C. 518. S, C. 3 Dowl. 386, nom. Brown v. Croley; or 
where he might, by diligence, have ascertained that the d^end- 
ant had a good defence to the action. Engler v. Twisden, 2 
Bing. N. C. 263. And not only will the court reftise to 
exempt the plaintiff, in the cases now mentioned, but as the 
act was made for the benefit of defendants, they will reqatae 
it to be shown that the defendant has forfeited by miscon- 
duct the right the act gives him, before they will inteifere. 
Godsoni, Freeman, 2 Cr. M. k R. 5S5. and see did. par TisM, 
C. J. 1 Bing. N. C. 522, and the Judgment qf Ld. Demsm, 
C, J. in Farley v. Briant, I Har. & fV. 776. The applicatioB 
should be made before the costs are taxed, otherwise^ even if 
the court ^-ant it, it will only be upon payment of the ooiti 
of the application. Ashton v. Poynter, I dale, 57. This ap- 
plication may be made to a judge at chambers ; supra ; and it 
was in one case holden by tiie court of King's Bench tkst the 
judge's order in such a case was final, and that the court coidd 
not review it ; Maddocks v. PhiUips, 5 Nev. & M. 370, 1 Bar, 
& ^. 251 ; but the court of Exchequer have since expreseed 
a strong opinion to the contrary. Larkin ▼. Massie, 1 Clale, 
270, 4 Dowl. 239. 

But if an executor or administrator declare fbr a cause of 
action arising after the death of the testator, or intestide^ 
Bollard V. Spencer, 7 T. R. 358. Worfidd v. fVof:fieU, Latek. 
220. Athey v. Heard, Cro. Car. 219. HoUis v. Smith, 10 
East, 293. Jones v. Jones, 1 Bing. 249, or if he have any one 
count for such a cause of action in his declaration ; Dcwbig* 
gin v. Harrison, 9 B. & C. 666. ^oifson v. Foster, 1 B.8iAd.6. 
Slater v. Lawson. l B. & Jd. 893. CocheriU v. Kynaston, 4 
T. R. 277. and see Spivy v. Webster, 2 Dowl. 46; or if he sue 
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u executor or adminiftrttor, when he might have sued In hi« 
own right, Ooldtkwayte v. Petrie, 5 7*. R. 234, or have any one 
such count in his declaration : Orimttead t. Shirley, 2 Taunt, 
116: if in any of these cases the defendant have a verdict, or 
the plaintiff be nonsuit, the latter will be liable to costs. So 
if an executor or administrator be nonprossed, he is liable for 
tiM costs of the non pros, Higgs y. Worry, 6 T. R. 654. 
Sawet ▼. Saunden, S Burr. 1584. So he shall pay the costs 
of the day for not proceeding to trial. Per cur. 1 Salk. 314. 
Ogle V. Mqfiat, Bame$, 107. Per Yates, J, 4 Burr. 1929. 
And these cases are not within stat. 8 ft 4 W. 4, c. 42, s. 31. 
above-mentioned, that statute extending only to cases in which 
an executor, as plaintiff, was formerly not liable to costs ; 
Spenee v. Albert, 4 Nev. ft M. 365, I Har. ft fV. 7. Athton v. 
Peynter, 8 ZhwL 465, 1 Oale, 57 ; and therefore the couit 
cannot, in their discretion, relieve the pbdntiff from his liability 
for costs, in the cases just now mentioned. 



2. Actions against them. 

Process, ifc."] In what cases an action will lie against an 
executor or administrator, see 1 Saund, 216, note 1, and stat, 
8 ft 4 ^. 4, c. 42, ss. 3, 14. The action is commenced by writ 
of summons, as in ordinary cases, but describing the defend- 
ant as " executor of the last will and testament of C. D. 
deceased," or "administrator of all the goods and chattdSy 
riri&ts and credits, which were of C. D. deceased, at tiie time 
of his death, who died intestate." 

Cdots,'] If an executor or administrator plead a plea, whidi 
admits his character of executor, ftc. and it be found against 
Urn, the Judgment will be, that the plaintiff recover against 
him the debt or damages and costs, to be levied of the goods 
of the testator or intestate, if he have so much in his hands, 
and if he have not, then the costs to be levied of the proper 
goods and chattels of the defendant. 1 8aund. 336, note 10. 
If he plead ne unques executor or administrator only, and it be 
found against him, the judgment ^11 be that bo^ debt and 
costs be levied de bonis testateris si, Sfc. et si non, 8fc. de bonis 
proprOs. I Saund. 336 b. But if the defendant plead several 
pleas, each going to the whole cause of action, and issue be 
taken upon them, if he succeed upon any one of them, he will 
be entitled to the postea and the general costs of the cause, as 
in ordinary cases. See ante, p. 58. Thus, where an executor 
pleaded non assumpsit, the statute of limitations, and plene 
administrttvit, and the two first were found against him, but 
the last for him, it was hol'den that he was entitled to the 
postea and the general costs of the cause. Ragg v. fVells, 
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8 Taunt. 129. Hogg v. Graham, 4 Taunt. 136. See Hindile^ 
V. Rtusell, 12 £a«/, 232, eon^ So where an executor pleaded 
non assumpsit, ne ungues executor, and plene cuimimstradt, 
and the last lUone was found for him, the court held him to 
be entitled to the postea and the general costs of the cause. 
Edvcixrdty. Bethel, I B.kA. 254. But where the plaintiff, 
instead of taking issue on the piene admimstnwit, took judg- 
ment of assets quando acciderint on that plea» and obtained a 
verdict on the non assumpsit, it was holden that he was en- 
titled to judgment, that the damages and costs should be levied 
de bonis testatoris si, 8fc. et si non, Sfc, the costs to be levied de 
bonis propriis. Marshall v. WUlder, 9 B. & C. 655. If on the 
other hand aU the issues be found for the defiendant, he vill of 
course be entitled to costs, as in ordinary cases. But if pleas 
administravit alone be pleaded, and the plaintiff, instead of re- 
plying to it, take judgment of assets quando, &c. the defendant 
is not liable to costs, 1 Saund. 336 b, but the plaintiff shall 
have judgment for his costs as well'as his debt or damages de 
bonis testatoris only, quando, &c. Cox v. Peacock, 4 DowL 134. 

Devastavit.] If an executor or .administrator, upon being 
sued, allow judgment to pass against him by default, or do not 
plead plene administravit. Palmer v. Waller et alA Mees, ft ^. 
689, or if he plead such plea and it be found against him, be 
thereby admits that he has assets of the testator or intestate 
to the amount of the plaintiff's claim ; and if a fi,fa, de bom 
testatoris afterwards bsue against the defendant, and no such 
goods be found, the sheriff's return of ntdla bona will be 
sufficient primd facie evidence that he has wasted them, 
and it will then be for the defendant to show that he did not 
waste the goods, but on the contrary he was ready to give 
them to the sheriff, and that it was therefore the sheriff's ftnlt 
that he had not levied the debt, &c. of them. Leonardv. Simp' 
son, 1 Hodg, 251, and see I Saund, 219, note 8, 337, note 1. 
Formerly in such a case, it was usual to proceed by a scire 
fieri enquiry, requiring the sheriff to levy the debt of the goods 
of the testator, if they could be found, but if not, and ^it 
should appear by inquisition that the defendant had wasted 
them, then to warn him to appear, &c. See 1 Saund. 219, Sfc. 
But this is seldom adopted in practice at present. As to the 
costs of a scire fieri enquiry, see Palmer v. Waller, 5 Dowl, 
315. The present practice is, to bring an action of debt on 
the judgment against the executor or administrator, suggesting 
a devastavit ; and if you succeed in that, you may have execa- 
tion against the property or person of the defendant, as ia 
ordinary cases. See 1 Saund. 2X9 a, Sfc. Ward v. Thomas,. 
2 Dowl. 87. 
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CHAPTER VI. 

Actums agaimt Hundredors, 8fc, 

in$t Hundredors,'] Formerly the mode of proceeding in 
ion againtt the inhabitants of a hundred, for damage 
»7 rioters, and in other cases, was by (original writ and 
nent. But now it is by writ of summons, as in ordi« 
aaes ; see 2 WA, c. 39, s. 1 ; and " every such writ issued 
; the inhabitants of a hundred or other like district, 
I served on the high constable thereof, or any one of the 
3n8tables thereof." Id, 8, 13. To this writ the high 
ble enters an appearance, and the proceedings then, to 
ent inclusive, are the same as in other cases; As to 
I against the hundred for damage feloniously done to 
igs by rioters, see itat, 7 & 8 0. 4, c. 31. 
mition for the plaintiff is by writ d fieri facicu, against 
labitants of the hundred generally, cUrected to the sheriff 
county in which the hundred is situate. And in cases 
•tat. 7 & 8 6. 4, c. 31, " wherever the plaintiff in any 
ction shall recover judgment, whether after verdict or 
iult or otherwise, no writ of execution shall be executed 
r inhabitant of the hundred or other like district, nor 
h high constable; but the sheriff, upon receipt of the 
r execution, shall (on payment of the fee of five shillings 
> more) make his warrant to thetreasurer of the county, 
or division, in which such hundred or other like district 
e situate, commanding him to pay to the plaintiff the 
{T the said writ directed to be levied, and sudi treasurer 
by requh^ to iMiy the same, as also any other sum 
d to be paid by him by virtue of this act, out of any 
money, which shall then be in his hands, or shall come 
ia hands before the next general or quarter sessions of 
ice for the said county, riding or division ; and if there 
sufficient money for that purpose, before such sessions, 
U give notice thereof to the justices of the peace at such 
18, who shall proceed in the manner hereinafter men- 
." 7 & 8 G. 4, c. 31, s. 6. The ft. fa. shaU be in- 
thus : " The within damages are to be levied according 
ute 7 ft 8 G. 4, c. 31," adding the attorney's name and 
ice, and the day of the month and year. As to the 
>f reimbursing the high constable for his expenses in 
Ing the action, see 7 & 8 0^. 4, c. 31, 9. 7. See also the 
try mode of proceeding given by the statute, in all cases 
the injury sustained does not exceed the mun of 30^ 

Inst inhalntants of a city, ^c.} In rU actions against. 
A3 
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" the inhabitantB of any county of any city or town, or the 
inhabitants of any franchise, liberty, dty, town or place, not 
being part of a hundred or other like district," the action ia 
like manner must be commenced by ynit of summons, as other 
non-bailable actions, (see 1 W, 4, c. 39, s, 1), and the ^t 
may be served ** on some peace-officer thereof." M. «. 13. 



CHAPTER Vn. 
AcHtmt bff and agaimt Huiband and Wife, 

nCTION I. 

ActwnMhy them. 

In what cases husband and wife must join in the actioii ii 
what cases the husband must or may sue alone, aee Jrtk FL 
it Sv. 87—42. If a woman, Uvmg apart from her hashni, 
faring an action in the joint names of her hushaad and hend^ 
without her husbaod's consent, although the court ^lifl not 
interfere and stay the proceedings at the inatanoe of the de- 
fendant. Chambers ▼. Domtdson, 9 Bast^ 47<l» y^ at the ia- 
stanoe of the husband, they will stay the proceedings, aatl 
he is indemnified to the satisfactioQ <tf the master, a^iinstthe 
costs of the action. Harrison «ratr. v. j|lm(mc^l&ar.& IF. 119^ 
4 Dwjl. 821. As to the affidavit to hokl to bail, ia an adiei 
by husband and wife, see an<^ eoj. l,ji. 424. The proceedii^ 
in other respects, to judgment induaye^ u^ the same m m, 
ordinary cases. V^ere Iwsband and wife were taken in eie» 
cution for the costs of aaonsuit, Patteson, J. ovdered the wife 
to be discharged, unless the defendant should show, withm 
two days, that certain property, which it was alleged she was 
entitled to under a will, was settled to hes s^ and separefte 
use. Boad t. Mattkewt, 2 Dowh 149. 

If a feme sole obtain judgment, and ouury before executiofl^ 
a scire facioM must be sued out to make the husband apactyta 
the record, in osder to execute the judgment. 2 Sasmd, 72 k. 
If awanant of attorney be given to a feme sole^andahemanrji^ 
judgment cannot be ent^ed op without tiie leave of the 
court ; and on an apfriication for such leave, the eourt leqafat 
an affidavit of the amiiage, the due execution oi the wanaat 
of attorney, and of the debt bemg due and unpaid. Mtta^fi 
et ux, V. Boote, 6 D. & /2. 46. On the other hand, if husband 
and wife obtain jidgattnt; and the die, he may eitiber ane aut 



faeiait or pioce«d to ezecation in the Jofiiifc mnm 
it 2SaimL12U 



BICTION II« 

ActUmi agairut them* 

dons against them, the husband mu8t enter an appear- 
- both. Where an ^>pearance was entered for both by 
ney, but without the authority of the husband, and 
!>and on that accotuit mored to set it aside : the court 
the motion, as it appeared that the wife had given in 
nsfor it mUimu s, gmUh, I JE^mtfl. I»S. If the 
e brought against the wife alone, she must appear in 
and not by «ttoniegr; «t lM0t •Aer appearing by 
« flbe aBBot fflea4 or otherwise fn«U hendf d her 
e. 

boUyoC a nariM woman to baH, with orwithoiit her 
It^n^mt^vot^ IjK. 136. 

IMPGeeufWiBt kueband and wtfe, it isdeitfitiia v^iier 
lERtHOBjmiitfliOtMsobeagAieMtboth: they caiiiiot» it 
«en» be trealwd as diatwct penoM» ae as to warraKt 
Btif ift dfldaring acainst one alone. The other pnw 
ttoitidgiaevt aipe the eeoie as in ordioary <»•«•( eir 
it in •« i^on against husband and tnk, the <oouit 
smrtaaattaclMncnt against the latter. JDee v. Goiylttf 
Doti^^d, On the other iiandtwiuretbehiiebendie 
ler^yibr iDonfonnity, the couct under ^nnffumetaneee 
iKtodan attaohaMWtioroon^imwMnt of nioney awarded 
jEfe, altilKMii^ it ¥ias sworn that the raon#y liad been 
he husband upon a demand Aade by him. W^me 
eetux.l Dowl, N. C. 723. 

tianJ] The writs of execution are the same as in ordi« 
ises. If a married woman, sued as a feme sole, be taken 
sa. the court will not relieve her on the ground of 
rture, but wUl lefwe her to her remedy by writ of 
}io8e8 V. RichardMH, 8 B. & C. 421. So if a married 
)e taken in eneootioD «i^ her jw sbe nd , in an action 
hem for a debt due by the wife before marriage, the 
U not discharge her, unless tt appear that she has no 
property; and this, even although the husband hat 
:haiged under the Ineolvent Aet Sparkes v. Bell, 
?. 1. 

KskionbeiiiKHightagaiQita^iNeaenokiand jhe nwHf 
pnent «ptd4iefwe eaeevtion. tb^ idiiBtif naayene out 
ifiiaf, to make idie husband a ittity to the riioowd, a ni 
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then sue out execution against both ; 2 Sounds 72 k; or lie 
may proceed to execution against her alone, ^dtbout a xctrr 
facias, Cooper v. Hunchin, 4 East, 521. See Evans v. Cheiter, 
2 Mees. & FF. 847. But in an action against a married woman, 
where she pleads her coverture and has a verdict, the husband 
cannot have execution for the costs, without a scire fawa. 
Wartley v. Rayner, 2 Doug, 637. 



CHAPTER VIII. 
Actions by and against Idiots and Lunatics. 

The proceedings in actions by or against idiots or lunatics, 
are the same as in ordinary cases, except that idiots must ap* 
pear in person, and then any person who may pray to be 
admitted to sue or defend for them, shall be allowed to do so ; 
but a lunatic must appear by guardian, if within age, Ot by 
attorney if of full age. 4 Co, 124, Beverky^s case. See as to 
the execution of a Distringas, when the defendant is a lunatic 
in an asylum, Humphreys v. Chifflths, 6 Mees. & W. 89. Bron- 
son v. Moss, Id. 420. Dodson v. Wdme, I Dowl. N. C. 848. 

Also the court will not discharge a defendant, arrested upofi 
mesne process, merely on the ground that he was a lunatic at 
the time of the arrest, Nuttv, Vemey, 4 T. R, 121, or has 
since become so. Kernot v. Norman, 2 T. R, 390. Ibbotm 
V. Ld, Oalway, 6 T, R. 133. Steel v. Allen, 2 B. & P. 362. 
And the same, where he is arrested under a ca. sa, or other- 
wise in custody in execution. The rule, it should seem, i» 
the same in the case of an idiot. 



CHAPTER IX. 
Actions by and against In/ants, 

SECTION I. 

Actions by ir^fants. 

An infant must sue by prochein amy, (usually the father, or 
some other friend with the father's concurrence, see Claridge 
v.Crawfordt I Z>. & jR. 13, Watson v. Fraser, 8 Mees, & W, 660,) 
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to be admitted by order of a judge. Upon a petition to the 
chief justice or chief baron to this effect, signed by the infant, 
vith a consent of theperson who is to heprochftin amy subscribed 
X)it, and an affidavit of the signatures of the infant and prO' 
'-keinamy, being laid before a judge, he win grant his fiat for a rule 
iccordingly, and the rule win then be drawn up as in ordinary 
siaes, on production of the fiat. See the forms of petition, consent, 
^ l^c. in the Appendix, Let a copy of this rule be annexed 

the declaration, when it is delivered, &c. This rule is con« 
ined to the action or actions specified in it, and is not to be 
^med an authority to prosecute in any other action. R, O, H. 

W. 4,8.2. 

Aninfantmay also sueby guardian; but this is not very 
anal in practice. He cannot however sue in his own right by 
ttomey ; if he do, the defendant may plead this matter in 
^tement. 2 Saund, 212 a (n. 5). Formerly, if an infant 
led by attorney, it was error, and it might be assigned either 
f the plaintiff or defendant ; but this has been altered by 
l^t. 21 Jac. 1, G. 13, s. 2, and 4 Ann. c. 16, 8. 2, and now an 
^nt plaintiff can have no advantage of his irregularity in 
^ by attorney. Pinley v. Jowle, 13 East, 6. An infant 
^ cannot sue in person ; and hence it is that he cannot sue 

1 a common informer; for a common informer, by stat. 18 El. 
5, must sue either in person or by attorney, Maggs v. 

UU, Bull, N. P, 196. 

After an infant has sued by prochein amy or guardian, he 
imot remove the latter, or disavow the action of the former, 
|fo. N. B. 63 k, without the leave of the court. Ooodicin v. 
oore, Cro, Car, 161. On the other hand, where the prochein 
ny was an uncertificated bankrupt, the court, upon motion 
^ the defendant, removed him, and ordered another to be 
•pointed in his stead. Watson v. Prazer, 8 Mees. & W, 660. 
If the plaintiff be nonsuit, or judgment be otherwise given 
ainst him, the defendant may have his remedy by attachment 
^nst the prochein amy or guardian for the costs. Evans v. 
ivis, 1 Cromp, & /. 460, and see Price v. Duggan, 1 Dowl. 
.0. 709. It is doubtful perhaps whether he can take the infant 
execution for them ; Dow v. Clarke, 1 Cr. & M, 860 ; but 
he do, the court will not in general interfere to relieve him, 
lether he have sued by prochein amy, 8cc. Gardiner v. Holt, 
Str, 1217. Dow v. Clark, supra, or by attorney. Pinley 
Jowle, 13 East, 6. As to the liability of the prochein amy or 
ardian to the plaintiff's attorney, for the amount of his 
sts, see MameltY Pickmore, 2 Esp. 473. 
The court wiU not oblige an infant, who sues by prochein 
ly, to give security for costs ; they have refused to do so, 
&n where it was sworn that the prochein amy was insolvent. 
frworth v. Mitchell, 2D.kR. 423. 
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ncnoK XI. 
Actions, 4rc. agakut ktfmds. 

An intot nnst defend by guaidiaii, C0. 1«i. IM&^h.iSml 
ll7,/,eTena]tiKraghfae be nied in wter drttt. PtmoAM 
V. JTtiMiApn, 2 8tr. 783. iftndflMriA t. Ctaidfan 7 lliMfc 
488. Hheappaurbyattomef^andjadgBflBtfaefiMnapM 
him,itwiUbeeRor: 2 AnnuL 21S, a. (ii.4)aMK ms&mr^ 
Cheikire, 3 i>gio(.70 ; car if icfena agfrndinlw upptmrhfmmm 
and one of them be an infant, it will be error, and the jo^ 
meotahaUberefenedastoaU; Id,*, bat if jndpwiitb^ita 
for the in£mt, error will not lie. Birdr,P^g,h &&^41ll 
In order to prerent this, the plaintiff nft7«litiit& a. rukcri^ 
for stxiking oat the appearance by attoney* and that theie* 
fendant may appear }iy guardian within a certain time, orthtf 
in default thereof tbephintiiT may be at lS>erty to neae • 
guardian to appear and defend fer him. 2 Sound, HI, /« 
Oktdman y. Bmteman, Barmet, 41& The court hsve f at e rtun et 
this application, even after the record wis made up for trill: 
Skipman t. Stetetu, 2 WtU. 50 ; and, in ejectment, GMri^ 
V. Wright, 1 Str, 88, dthoug^ not in other actioiis, Pmott f. 
Jmes, 1 Str, 445, trtea after error Immght;. A nimiiv orier 
may also be obtained, where an infent defesdamt ncgfeds ti 
appear at alL Si&ne t« AkoeU, 2 Str. 1076. 

If an attorney undertake to qiqpear for nn infent, the toHt 
will compd him to do it properly; and if he appetrbyiitaotfy; 
they will make him alter it, and enter aa appeanmce by fgm' 
dian. Strattm v. Buargett, 1 Str, 114. 

In a non-bailable artion, the phunttff cannot enter an ;i^ 
pearance for the defendant ; if he do, the court will ait it 
aside, even after a writ of enquiry has been exeented and inal 
judgm^it ei^ifid. Nunm t. <hurtii^ 4 DtwL 7£9. 

The guardian is appouxted upon petition. In i^redaely !tte 
same way as aprocibem tun^; 9ee tmte^ p. 205; and see ike 
forms of the petition, amseat, e^fidasjH, fiet, emd ntk» in 
the Appendix; let the rule be annexed to the plea «ten 
delivered. The guardian* by tooneeating to defend te the in- 
fant, makes himaelf liaUe to the defendanfa attocney feriha 
co6i» of the defence, whether he interfere or not in Hie con* 
duct of the actaon. MameU v. Pichnore, 2 JE^. 473. 

Where an infant defendant iiras taken ks eaeo n ti<» fer ibi 
damages and costs in an action of alander, the court xeftiaed 49 
discharge him, saying that they had no jurisdictioai to da io; 
it appeared that fae had implied to the IttsolTent oonrt to hi 
discbai^ed, but without aoccesa, fior aa lie was an infest he 
could not execute the necessary wanant of attoniey ; taut Ihi 
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court held that this made no diflfemoe. Ikfria y. Damt, 
1 Bmg, N. C. 692, 3 DowL 629, 1 H^dg. 108. 

Warrant ^ attornty.'i The irinmnt of an attorney of anin» 
fut 10 abaolutdy void ; and where he gave it, with a perfect 
kDoidedge of the law in that leepect, and fai ooUnaon with 
«Bothcrper8on» the court fiettthemBehret bound to order it to 
be ddiveied up to be cancelled. Samtdenmr. Marr^ I H. Bl. 
75. M. in nich a chc^ whese it fprnn that any thing like 
faaiar deception has been pcactieed on the plaintiff, the court 
viH require veiry atnmg and convincing proof of the infancy ; 
ollwrwiee they will not interfere. Weaver y. Steka, 1 Meee, 
&ii^. 898. Where an in&nt joint an adult in a warrant of 
ittomey, it isYoid only as against the inknt, and not as againet 
tkeotber. Metteux y. 8t,Juhm,2 W. BL 1138. 



CHAPTER X. 

Prooeedmgt by and agai$ui ImolvetiU, 

That part of the lord's act whidi enabled prisoners to peti- 
tioa for their discharge to the courts of law at Westminster, is 
iq[)ealed by stat. 1 W. 4, c 10 ; and what was termed the 
compnlstYe clause of the lord's act, was repealed by stat. 1 k 2 
Vjct c 110, s. 119. The only prooeedlDg at present, by an in- 
aohent, which may be had in the courts at Westminster, is 
the application to be discharged out of custody, under stat. 46 
G. 8, c 123, which we shall now consider. 

1. Diickarge under stat, 46 6. 8, e. 128. 

By stat. 46 G. 8, c. 128, s. 1, all persons in eiecntion upon 
any judgment, in whatsoever court the same may have been 
obtained, for any debt or damages not exceeding 202., ezdusiYe 
of costs, and who shall have lain in jmson for tiie space of 
twelve successive calendar months ikext before the lime of 
their application, shall, iqxHi application for that purpose in 
term time^ made to some of His M^esty's courts at Westmin- 
ster, to tiie sa t isfac t i o n of such court, be forthwith discharged 
out of custody as to such execution, by the rule or order of 
such court. 

Where the debt fat which the prisoner wis in execution 
was exactl7202., he was holden to be entitled to his discharge. 
T^mnpton t. Kmg, 4 Dowl, 562. So, where in debt the judg- 
ment was for 2Ql^ the debt, and one shilling nominal dainages. 
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Patteson, J. held it to be within the act, and discharged the 
defendant. Fogarty v. Smith, 4 DowL 595, 1 Hear. & W. 644. 
So, where the judgment was for 1 00/., but the real debt doe iTts 
only 181. 109. and for which latter sum alone the deftaKlant 
was in execution, Parke, B. hdd it to be acaae within the 
act, and discharged the defendant. Harris t. Parker, 3 X>oie/. 
45 1 . But where the action had been brought on a promiasory 
note of the defendant for 18/., and upon judgment by defnlt 
the master computed the principal and interest at 21/., for 
which sum and costs, making together 42/., the defeadant 
was in execution : the court held that as the ddit and damsgei 
exceeded 20/., they had no power to interfere. Coopery. B&», 
2 Doto/. 749. and see Curtis v. Rickards, 9 DowL 845. So, 
where a warrant of attorney is given for the amount of debt 
and costs, the sum for which the warrant of attorney is ffm 
will be deemed a debt within the meaning of this act, and if 
that sum exceed 20/., the defendant will not be entitled to be 
discharged. Robinson v. SundeU, 6 Moore, 287. — »— t. 
White, 1 DowL 19. But a cognovit for debt and costs hiss 
different effect ; there, although the debt and costs exceed 20/.. 
yet if the debt were under 20/., the party would be entitled to 
his discharge under this act. Rathbane v. Fowler, 8 Mees, & W* 
137. So, a party in custody under an attachment for non- 
payment of costs, is not within the act, for he is not in execu- 
tion upon a judgment. R, v. Cliford, 8 D. & 12. 58. 1^/v. 
Evans, 3 DowL 649. Doe v. Benson, 1 DowL 15. and see JR. v. 
Dunne, 2 M,k S. 201. But the statute is not confined to 
debts, or to damages in actions on contracts, but extends to 
judgments in all personal actions. Where the defendant was 
in execution for damages in an action for criminal conversatioa 
not exceeding 20/., the court held it to be a case within the 
statute, and discharged him. Ooodfellow v. Robings, 3 Bing* 
N. C, I, And the same in an action for an assault. Winter 
V. Elliot, 3 Nev, & M. 315. So, in trover for a barge, where 
the vercUct was for 90/. damages, to be reduced to 40«. if tiie 
barge should be given up, and the barge was accordingly given 
up, and the defendant was in execution for 40s. only and 
costs, WiUiams, J. held it to be a case within the act. Smik 
V. Preston, 2 Har. 8cW.9Z, So, a defendant in execution for 
nominal damages, and costs, in an ejectment, is within the act, 
and may be discharged. Doe v. Ward, 2 Mees. & W. 65, although 
the property recovered be of greater value than 20/., Doe v. 
— , 1 DowL 69. See Doe v. Reynolds, 10 B. & C. 481 oofit, 
and although the costs may much exceed that sum. Doe v. 
Sinclair et al,, 3 Bing. N. C. 778. So, a plaintiff in execu- 
tion for the costs of a nonsuit, may be discharged under this 
statute, Roylance v. Hewling, 3 M.&S. 282, if such costs do 
not exceed 20/. Tinmouth v. Taylor, 10 B. & C. 114. But it 
i^ a decisive objection that the prisoner is residing within the 
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rules of the prison/and not within the walls ; Sumpium v. 
Monzcmi, MS. E, 1836. B. R, OUbert y. Pope, 2 Meet. & W. 
311 ; and it must be a yeai^s imprisonment within the walk, 
immediately before the application, Stubbing v. M*Orath, 
7 DowL 328, without an interval ; Eijfe y. Jacob, 9 Lhwl. 345 ; 
bat merely being out on day rules during the year, is no 
oljectioii. Bouncy y. Webb, 4 Dowl, 320. 

Hie motion can only be made during term ; Short y. WU» 
Hmm^ 4 DowL 357 ; and upon the application of the party, 
and not of any third person. Wood y. Heath, 12 Law /. 
16, cp. And it must be made in court; even where a defen- 
dant applied that the rule should be drawn up to show cause 
at chambers, the cour^ held that they had no power by the 
statute to do so. Jones v. Fitzadarm, 1 Cr. & ilf . 855. Kelly 
V* Diekeneon, 1 Dowl. 546. The rule is either a rule nisi. Id. 
Moore v. Clay, 4 Dowl. 5. Ex p. Ngilton, 7 Taunt. 37. 
Magnay y. OUks, Id. 467, in which case the rule must be 
served in the same way as the notice hereinafter mentioned ; 
Bolton et al. y. Alien, 1 Dowl. N. C. 309 ; or it may be ** abso- 
lute in the first instance, on an affidavit of notice given ten 
days before the intended application ; which notice may be 
given before the year expires." R. 0. H. 2 W, 4, #. 90. and 
zee Davies y. Ragen, 2 fi. ft C. 804. This notice must be 
served upon the plaintiff; Kelly y. Dicheneon, I Dowl. 546. 
Gordon v. Twine, 4 Dowl. 560 ; or,7f it be not known where he 
is to be found, then upon his attorney. Wilson v. Mockler, 1 
Dowl. 549. Minshull y. Soane, 8 Imw /. 44, ex. but see 
Chaster y. Youlden, 10 Id. 357, qb. If there be two or more 
pbdntifi, service upon any one of them will be sufficient. 
Harris et al. y. Turtle, 8 Mees. & W. 258. Faulkner et al. v. 
HasUtr, 9 Dowl. 138. So, if there be two or more lessors of 
plaintiff in gectment, service on that one claiming the pro- 
perty will be sufficient. Doe v. Peyton, 7 Dowl. 67 1 . Where 
the affidavit stated that it was served upon a female at the 
reddence of the plaintiff, it was holden bad ; George y. Fry, 
4 Dowl. 273 ; and the same, where it was served on a servant 
of the landlord of the house where the pluntiff lodged. 
Biddidph v. Gray, 5 Dowl. 406. Where the plaintiff was 
dead, and the notice was served upon his attorney, Littledale, 
J. held it to be insufficient, as it ought in such a case to be 
served on the plaintiff's personal representative; but on a 
subsequent day, it appearing that the plaintiff had died intes- 
tate, leaving a widow only, who did not take out administra- 
tion, his lordship granted a rule nisi, to be served on the 
widow and on the attorney, which was afterwards made abso- 
lute in the ordinary way. Ex p. Richer, 4 Dowl. 276, 1 Har.9i 
W. his. But where the party was in execution merely for 
the costs of a nonsuit, a service of the notice on the defen- 
dant's attorney was holden sufficient, it being sworn that the 
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tpplictnt did not know the defendant or where he liiei 
Bradley v. Wthh, 7 Dowl, 588. Thit notice mntt be gRtB* 
not merely ten days before the application ia actually WMitt, 
but ten daya before the time mentioned in the notiee for tin. 
application. BoUmn et al. y. AUm^ I DowL N. C. 309. Ohc 
must be taken that the notice be intituled correctly in tin 
cause. Kelly t. Dicki$uon, 1 DowL 546. See the Fmrm ei tt« 
naticet Arch, Formt, 497. It it customary, upon aenring the 
notice, to leave also a copy of the affidaTits on ^liiich it ii in* 
tended to move ; but this is not necessary. Wikex ▼. Uam, 
8 Dewi. 144. 

If the prisoner be in execution hi an action In any of tic 
courts at Westminster, the application sl^ould be made to tkit 
court ; but if the action be in some other court, the applici' 
tioo may be made to any of the courta of law at Wcstabittr 
the prisoner may think proper. Besides an aflidavit of tin 
service of the notice as above mentioned, the court of C onn i K 
Pleas require an afidavit of the priaonei'a a^^oature to ik 
Randall v. Sweet et al., 10 Law /. 132, ep. There mast alM 
be an affidavit of the fincta bringing the case within the iMOatat, 
(§ee the form, in the Appendix), a copy of causes (iron tht 
keeper of the prison in which he is In custody, and (If aotii 
custody of the marshal or vrarden) an affidamt of the pM^ 
signature to it. In opposing the disduove the i^aiBkiff will bl 
confined strictly to the controvertiiig the ftets stated In the M 
section of the statute, ante, p. 207, and to showing tiMfc Ifel 
prisoner does not come within the meaning of the «biMi> 
Baxter Y. Clark, 2 Cr,M,kR.1Z4. Where tiw rule ia Ml i 
rule ntft, if cause be shown agunst it upon the notioe»aBdtfcl 
rule be refused, the court never grant costs agunat ttt 91^ 
soner. Anen, 1 DowL 148. 

It may be necessary to mention that the day oa lAilditfti 
party was taken or charged in execution, and the day « 
which he applies, are both redconed inclusive in tibe twelft 
months; as if he be taken or charged In execution oa tJM 2MI 
of November, he may move to be discharged on the 25tib oC 
November following. Arum, 1 Dowl, 150. Pcrkere v. H^* 
hint, 7 DowL 152. 

His discharge under this act, does not afGect any proceed 
against him, which may be pending in the insc^vent oo«t; 
mtcking V. Croft et al., 12 Ad. k El, 586 ; nor, on the oth« 
hand, is his rig^t to tapply under this act affected by tte 41it 
section of the insolvent act, 1 & 2 Vict c. 110. Che^ v. Iff 
5 Mees, & W, 388. 

2. ^c^ton hy an insohent. 

If a person who has been discharged under the insolvent sct^ 
commence an action for debt or other cause of action afieroiBf 
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assignees, and which passed or ought to have vested hi 
Hgnee» the defendant may plead the plaintiff's disduurge» 
ilthongh the action be brought for the benefit of Uie 
. So, if after action brought, the plaintiff be dischaiged 
the insolvent act, the defendant may plead the insol* 
in bar of the further maintenance of the action, and the 
iff cannot reply that the action is continued by the 
I and for the benefit of his assignees. Swann v. SuitoHt 
.hm.623. 



3. Action against an imoivent, 

iny suit or action be brought against a person who has 
lischarged under the inscjvent act, or against his heirs^ 
tors or administrators, for any debt, or sum of money, 
ise of action included in his schedule, or upon any new 
tct or security for the payment thereof, the defendant 
•lead the discharge in bar. 1 & 2 Vict. c. 110, #. 91. See 
Niti Prius, 101. and see the form of the plea and the 
ce. Id. 102, 103. 

> by 1 ft 2 Vict. c. 1 10, s. 90, no person who shall have 
le entitled to the benefit of this act by any such a4)udi- 
as aforesaid, shall at any time hereafter be imprisoned 
rt by reason of any debt or sum of money, or costs, with 
t of which such person shall have become so entitied, or 
by reason of any judgment, decree or order for payment 
same ; but that upon every arrest or detainer in prison 
by reason of any such debt or sum of money or costsa 
Ipnent, decree or order for pajrment of the same^ it 
9e lawAil for any judge of the court from which any 
s shall have issued in respect thereof, and such judge ie 
f required* upon proof made to his satisfiution that the 
of such arrest or detainer is such as hereinbefore men- 
, to rdease such prisoner from custody, unless it shall 
' to such judge, upon inquiry, that such aiyudieation as 
lid was made without due notice, when notice is by this 
[jaired, being given to or acknowledged by the plaintiff 
!h process, or being by him dispensed with by an accq^ 
oi a dividend under this act or otherwise ; and at the 
ime> if such judge shidl in his discretion think fit, tt 
}e lawful for him to order such plaintiff, or any person 
ions suing out such process, to pay sudi prisoner tiie 
vbich he shall have incurred on such occasion, or so 
thereof as to such judge shall seem just and reasonable, 
^riscmer causing a common a]M;>earance to be entered for 
such action or suit." 

*, by sect. 91 of the same act, "after any person shall 
ecome entitled to the benefit of this act by any such 
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m4iudication as aforesaid, no writ of fieri f ados or elegit shall 
issue on any judgment obtained against such prisoner, fbr any 
debt or sum of money, with respect to which such penon 
shall have so become entitled, nor in any action upon any new 
contract or security for payment thereof." Where, upon a 
ca. sa. against four defendants, one was arrested, and mi 
afterwards discharged under the insolvent act : a writ of jIfH 
fftdat then issued against the four, under which a horse of tlie 
insolvent was seized : the court held the writ to be hzegolir, 
and set it aside with costs ; and they inclined to think that is 
tibe statute enacts that no writ of fi. fa, should issue agaiut 
the insolvent, the proper mode of proceeding would have been 
to have entered a suggestion of the insolvency, and have isioed 
the fi, fa, against the remaining three defendants. RaV'^ 
et aU V. Jones et al., 9 Mees, & ^. 104. 



CHAPTER XII. 
Actions against Justices of Peace, ConstaNss, i^c. 

SECTION I. 

Action against justices. 

In what cases an action will lie against a justice of peace, for 
any thing done by him in the execution of his oflSce, see Ar^ 
J. P. vol. 2, p. 36. The proceedings in such actions are lerf 
often regulated by the particular statutes under which th^ 
magistrate has acted upon the occasion ; but there are aoD^ 
general regulations upon the subject, which, in the absence o^ 
any particular enactments above alluded to, must be attendfli 
to, and which shall now be detailed. 

Limitation of action."] The action must be commenced within 
six calendar months. 24 0. 2, c. 24, s, 8. See Hardy v. ItyUt 
S B.8t C. 603. Where the cause of action is a contimdng 
one, by imprisonment, the action may be brought within six 
calendar months after the last day of imprisonment. M 
Massey v. Johnson, 12 East, 61, and see Weston v. Fswrmer, 
14 East, 491. 

Notice of action.'] Notice of the intended writ shall be deU' 
vered to the justice, or left for him at his usual place of abode, 
by the attorney or agent of the party, at least one calendar 
month, [See Rix y. Bwton et al., 12 Ad. & El. 470,] bcfoie 
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ich writ shall be sued out; "in which notice shall be clearly 
id explicitly contained the cause of action which sodi party 
Gtth or daimeth to have against such justices of the peace, 
Qd on the back of which notice shall be indorsed the name 
f such attorney or agent, together with the place of abode ;*' 
4 G. 2, c. 24, 4. 1, see olfo 5 & 6 Vict. c. 97, ». 4; which 
lumth is reckoned exclusive both of the day of giving the 
vitice, and the day of commencing the action. Yovng v. 
^^gWf 8 DowU 212, 9 Law /., 29, m. And the plaintiff 
thill not recover a verdict, unless he prove upon the trial 
that such notice was given ; and in default of such proof, 
mch justice shall recover a verdict and costs. Id. 8. 3. Also, 
no evidence shall be given of any cause of action, exc^ sadi 
M is contained in the notice, /d. «. 5. In all cases where it 
magistrate acts bond fide in what he conceives to be the execu« 
tk>n of his duty as such, however mistaken he may be in the 
notion he forms of his jurisdiction, he is entitled to this notice, 
hefore an action is brought against him. See WeUer v. Toke^ 
9 £(»/, 364. Prestige v. Woodman, 1 JB. 8t C. 12. Jone$ v. 
^rUmm, 1 Car. & P. 459, 669. Briggs v. Evelyn, 2 H. Bl. 
114. But where the action was brought against him, for act- 
j»g without a qualification, Wright v. Norton, Holt, N, P. C. 
^B, or for taking an illegal fee, Morgan v. Palmer, 2 B.k C. 
'29, or to recover goods retained by him by order of a judge 
of assize. Licet v. Reid, Peake, 85, he was holden not to be 
^titled to notice. And at the trial proof of the notice will 
^ required, even although the magistrate may have tendered 
^ends, accompanied with a paper writing reciting the notice* 
Martins v. Upcfier, 1 Dowl. N. C. 555. 

See the form of the notice, in the Appendix. Formerly it 
*I8 holden that the notice must state what kind of writ ia 
Ueoded to be sued out ; Lovelace v. Curry, 7 T.R.631; but 
t may be doubted whether it would now be so decided, as no 
ther but the writ of summons is applicable to such actions* 
he notice however must describe correctly the cause of action ; 
ipra ; and any material variance may be fatal. Aked v. Stocks, 
Bkig. 509. It need not however describe the form of action ; 
dbin V. De Burg, 2 Camp. 196 ; although if it do, and state 
incorrectly, the variance will be fatal. Strickland v. Ward, 
T. R, 631 n. Also, it is not necessary to name all the par- 
es intended to be included in the action. Bax v. Jones, 5 
)riee» 168. The statute requires the notice to be indorsed 
ith the name, &c. of the party's attorney, or agent; but if 
le name and place of abode of the attorney, instead of being 
idorsed on the notice, be on the face of it, Crooke v. Curry, 
Bum's Just. D. & W. 70, or if the christian name of the 
tV)mey be described by the initial only, James v. Stoift, 4 B* 
\ C. 681. Mayhew v. Locke, 7 Taunt. 63, it will be sufficient, 
dso if, imtead of stating the place of abode of the attorney. 
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it state his place of business, it win be sufiScient. BoherU t. 
WiUiamt, 4 Dmol. 486. Describing the attorney as " of Bir- 
mingham/' has been holden sufficioit. Othwn v. G9u^t 3 
B. & P. 551. But " given under my hand at Duiham/' has 
been holden insufficient, for the attorney might have his abode 
or place of business elsewhere. Taylor v. Fenwick, 3 B.kP. 
553 n. So, a description of an attorney as of a place in " Lon- 
don," when the place in fact was in Westminster, was holden 
bad. Stears v. Smith, 6 Esp, 138. 

Venue, plea, ^c] The venue must be laid in the county 
where the act complained of was committed; othc^wiie the 
defendant shall have a verdict. 21 Jac. I, c. 12, s. 5. 

The defendant may plead the general issue, " not goiltf " 
and give the special matter in evidence. 7 Joe. I, e. 5. SI 
Jac. 1, c. 12, «. 5. See 3 8c 4 W. 4, c. 42, 8. I. Butinfhe 
margin of the plea, must be inserted the words " by statote," 
otherwise it shall not be taken to have been pleaded by Tirtoe 
of the statute. R. O. T. 1 Vict. 

The defendant may tender amends, within one month after 
action brought, and if not accepted he may plead the tender, 
together with the plea of " not guilty." 24 G. 2, c. 44, f.8. 
Or if he have neglected to tender amends, he may, by leaiffiof 
the court, at any time before issue joined, pay money into 
court. Id, 8. 3. See R, G. H. 4 W. 4, r. 1, ss. 17. 18, 19, «^ 
see Casboum v. Ball, 2 W. Bl. 859. Even after issue j<^iied, 
the court have allowed the defendant to withdraw his plea, pay 
money into court, and plead de novo, Nestor v, Neweome, 3 
B. & C. 159. Devaynes v. Boys, 7 Taunt, 33. 

If after a conviction quashed, the party convicted bring aft 
action against the justice, he shall not recover more than 9i 
damages or any costs, unless the declaration allege the act to 
have been done maliciously, and without reasonaUe or proba- 
ble cause ; 43 G. 3, c. 141, s, 1. See Jones v. Ourdon, 1 1 LawJ^ 
45 m ; nor shall he recover the amount of any pcaitlty fe- 
vied, or any damages or costs, if the defendant prove that he 
was really guilty of the offence, &c. Id, s. 2. See Rogers v. 
Jones, 5 D.kR, 268. Oray v. Cookson, 16 East, 13. In all 
other cases, the plaintiff, if he recover, is entitled to costs; 
and if the judge in open court certify that the act comphdned 
of was done " wilfully and maliciously," 24 G. 2, c, 44, s, 7, 
the plaintiff shall receive such full and reasonable indemnity as 
to all costs, charges, and expenses incurred in or about such 
action or suit, or other legal proceeding, as shall be talced bf 
the proper officer in that behalf, subject to review as in ordi- 
nary cases. 5 & 6 Vict, c, 97, s, 2. And the defendant, if he 
have a verdict or the plaintiff be nonsuit, &c., shall [upoa a 
certificate of the judge at nisi prius, Qu, see Pennv v. Slide 4 
al,, 5 Bmg, N, C. 469,] also be entitled to the like. 7 Jm, h 
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;l Jac. I, c. 12 ; 5 & 6 Vict.c. 97, s. 2, and $6624 0. 2. 
2. Harper v. Carr, 7 T. R. 448. 7%omai v. Saunders, 
M. 558. Fotbrooke v. Hoi/, 1 Aftf««. & fT. 205. 



•icnoN 11. 

Actiont againtt amttables. 

e an action shall be brought against a constable or any 
icting in hit aid, for any thing done by him in obe- 
a justice's warrant, a demand in writing of a perusal 
7 of the warrant, signed by the party, must first be 
od if not given within six days, the plaintiff may bring 
HI against the constable alone ; but if given, the plain- 
t miJce the justice a party, otherwise the constable, on 
the warrant at the trial, shall have a verdict. 24 G. 2, 
6. And giving a copy of the warrant, but not a peru- 
« original, that being in the hands of the gaoler, has 
emed sufficient. Atkins v. KUby 4r fV^att, 9 Law /., 
If the plaintiff make the justice a party, then at the 
Km proof of the warrant, the constable shall have a 
but if a vardict be given against the justice, the latter 
Y the plaintiff, not only his costs of the action, but 
' costs he may be obliged to pay the constable. Id, 
ih V. ffUtshire, 5 Moore, 322. Barrons v. Lusoembe, 
i W, 457. Price v. Messenger, 2 B. & P. 158. Jenes 
han, 5 East, 445. Bell v. Oakley, 2 M. 8t S. 259. 
. Green, 5 East, 233. But this statute applies only to 
tepe the it^jured party can maintain an action against 
ice. 8lf V. Stevenson, 2 Car. & P. 464. Cotton v. 
8 Nev. & M. 899. 

costs in actions against the metropolitan police, see 
9y v. fVoQdk0Use, 3 Dewl. 416. 1 Bing. N, C. 506; 
Oft police appointed under the municipal corporation 
berth V. Titterton, 10 Law J., 172, ex. 



CHAPTER XUX. 

Actions bff Pampers, 

tion to sue,] A person will be admitted to sue^ or to 
i a suit, in fermd pauperis, if he will obtain a ceitiicate 
arrister that he has a good cause of acti4Ni« and will 
affidavit that he is not worth 5/., exc^ hit wearing 
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tpparel and the matter in question. It was at one time holden 
by the court of Exchequer, that a plaintiff could not be ad- 
mitted in formd paupeHs after the oommencement of tiie nit ; 
PiM8 y. Racine et al., 4 Aiee$. & W, 610. LovewtU v. Carfii^ 
5 Id, 158; the point was afterwards doubted; Catty v. IMiR, 
7 Meet, & fV, 189; but it is now fully settled that he may, not 
only by the courts of Queen's Bench, PUeker ▼. Rtkertt, 12 
Law J,, 176, qb,, and see Morgan ▼. Rastwiekt 7 DomLSIS, 
and Common pleas. Brunt ▼. IfardeU, I DnwL N. C. 229» 9.1 
but also by the court of Exchequer. Doe t. Owau, 1 JM, 
N, C. 404, 12 Loto /., 53, ex. The proceeding lor tUs pop* 
poee is by petition to the chief justice or chief baron ol the 
court ; tee the form qf the petUifm^ certyicate of osMtM^ md 
affidavit of the plaintif*t poverty in the Appendix. tUee thae 
to the judge's clerk, and he will make out the order ; you mort 
then annex a copy of the order to the declaration, or to the 
first proceeding after the order has been obtained. The order 
itself, when produced at the offices of the court, will excuse 
the plaintiff from the payment of fees. The proceedings in the 
cause, of course, are the same as in ordinary cases. 

It is not however in every case that the judge will grant an 
order. It has been refused in a second action of ejectment^ 
for the same premises, on the same title ; OoodHtle v. JlsyOi 
1 Tidd, 94 ; and would probably be reftised in all vexatious ac- 
tions. And a person will not be admitted to def«id an adko 
in formd pauperis, in any case. See R. ▼. Pearson, 2 Burr, 
1039. 

In what cases dispaupered.'] If a person who has been ad- 
mitted to sue in formd pan^teris, be guilty of any ventkNM 
delay in the conduct of his cause, the court upon apptteatkia 
will dispauper him ; but they will not oblige him to pay coiti* 
Doe V. TrusseU, 6 East, 505. Afterwards, he will be as liaUe 
for costs subsequently incurred, as any other plamtiff. "Wktie 
such an application was made after judgment as in oaae of MO* 
suit, Bayley, J., held that it could not be granted; for by the 
judgment the action was already at an end. CkUe t. Ledds, 6 
M. & S. 228. 



Costs.} The plaintiff's counsel and attorney, and the < 
of the court, shall act for him gratis; 11 H.1,e,l2; but 
their fees shall be paid afterwards, out of the produce ii the 
action, if the plaintiff recover. Also, he is not obliged to paj 
costs to the defendant, Rice v. Brown, 1 JB. & P. 39. Bleedi, 
Lea, 3 mis. 24, interlocutory, Pratt v. Delarue, l2LawJn 
25, ex., or final, except in one case, by R. O. H. 2 fV. 4, s.UO$ 
by which it is ordered that " where a pauper omits to proceed 
to trial, pursuant to notice or an undertaking, he may teadled 
upon by a rule to show cause why he shoidd not pay ooitib 
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though he has not been dispaupered." See Owe ▼. Mwphew, 
8 Dmol. 137. Doe v. Edwardt, 2 Dowl, 471. The rule is a 
rule niH only. S, C. Id. 466. 

The plaintiff however is entitled to costs, if he succeed. 
Where an action for false imprisonment was brought by a 
plaintiff in formd pauperis, against six defendants, and the 
dedasation contained ftNir counts; at the trial the plaintiff 
leoevered against three of the defendants only, on one of the 
counts : the court held that the defendants acquitted were not 
entitled to costs ; that the plaintiff was entitled to his full 
costs on the one count on which he had a verdict, and that the 
drfendants were not entitled to have their costs on the other 
counts, on which they succeeded, deducted. Gougenheim v. 
Lme et al,, 1 Mees. k W. 136. Fois v. Racine et al., 4 Mees. 
& fV. 610. 



CHAPTER XIV. 

Actions against peers and members of parliament. 

Actions agttisutJ] The present mode of proceeding against 
any person having ** privilege of peerage or of parliament/' is 
the same as agahist all other persons in ordinary actions, 
namely, by writs of summons and disiringeu; 2 W. 4, c. 39, 
s. 1 ; and the court have refused to set aside a distringas 
against a peer, although it was stated upon affidavit that he 
was abroad, where it was a distringas to compel an appearance, 
HouldUck v. Earl of Lichfield, 12 Law /., 80, cp., and not for 
the purpose of outlawry. And the process, &c., need not de- 
scribe them as having privilege of parliament. See Everett v. 
WharUm, 5Ai,8tS,32l. They have still, however, the privilege 
Itom arrest, see Coates v. Ld. Haicarden, 7 B.9iC, 388, and 
2 W.4, c, 39, s. 19, 4, even after judgment; see ante, vol. 1, 
p. 133, and see Digby v. Alexander, 1 Dowl, 713 ; and they 
cannot be outlawed. Cassidy v. Stewart, 10 Law /., 57, cp. 
9 DowL 366. 

Attachment.^ A peer, Walker v. Ld. Grosvenor, 1 T,R. Ill, 
and post, p. 305, or member of the house of commons, Cat- 
mur v. KnatchbtUl, 7 T. R. 448, cannot be arrested upon, or 
proceeded against by, attachment, for non-payment of money ; 
for the attachment in such a case is in the nature of civil pro- 
cess. But in other cases, it seems, he is liable to an attach- 
ment. R. V. Bp, of St. Asaph, 1 Wils. 332. 

Under the bankrupt Act."] By stat. 6 G. 4, c. 16, s. 10, 
Where a member of parliament, subject to the bankrupt laws, 

VOL. II. I 



ms ^Actions apainsi Prisoners. 

.U indebted to* any creditor or creditors, to such an amottDt m- 
is requisite -to support a commis6ionr-4f sudi creditor or cre- 
ditors shall make an affidarit of debt, and serve tiie defenduit 
with a summons, te., as directed by the statate, the defendant 
must then, within one calendar month, pay or compoimd the 
debt to the satisfsction of his oreditor8,'!->-or enter an wpptm- 
ance to the action^ and ^ye a bond with two auiettes for the 
payment of any sum that may be recovered against bin, witt 
costs : otherwise such member of purliament shall be dMDMl 
to have committed an act of banlsrtiptcy, and a fiat mty br 
sued out against him. See Hunter v. CampMl, SB, 9c A. S73^ 
and see Arvh. Forms, 462. The form of the process^is gireD ^ 
stal, 2 fV. 4, c. 39, s. 9, and'Seh, No. ^ 



CHAPTER XV. 
Proceedings by. and against Prisoners-.. 

SBCTTON I. 

Actions against them. 

Process.'] In ordinary actions against prisoners, where thef 
are not holden to bail, the proceedings are the same hia 
■actions against persons not in custody; except merely u to 
the mode of charging them in execution, which is tlie same of 
course as in actions against prisoners who have been hoMento 
bail. We shall therefore confine our attention to those cno 
in which a prisoner has been holden to bail, namely, wksR^ 
judge's order for a caipias against him has been obtaSnedy « 
where the prisoner has been remanded by the insolvent eotft, 
as shall be mentioned presently. 

Where the defendant is in custody of the sheriff, f» 
must serve him with a writ of summons, as in ordiinN7 
cases. And if you obtain a judge's order to sue out a oapoi 
against him, as mentioned in vol. 1, p. 125, &c., sue # ^^ 
take it to the sheriff's cfficet and obtain a warrant of dttcosf^ 
upon it, directed to the officer or gaoler in whose custody (^ 
defendant is, who will thereupon detain him at the pkMf* 
suit. Or where the defendant has been adjudged by the inso^' 
vent court to be dischaiged at some future time, the person or 
persons at whose suit he is so to be discharged, may cKui^ 
him in custody in like manner as before the passing of ttit. 
1 & 2 Vict. c. 110; Id. s. 85 ; that is to say, he may make tn 
affidavit of debt, in the ordinary form, BiUon v. Clapperte^ ^ 
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Meei, Sf W, 478, and, without obtainiog any judge's order for 
the purpose, may sue out a capias, obtain a warrant upon 
it, and lodge it with the -gaoler in whose custody he is, as 
above mentioned. Id, and Turner v. DameU, 5 Meet. & ^. 28. 
And if the remand be general, any of the creditors whose debt 
amounts to 201. can hold the prisoner thus to bail, and have 
. him detained. Where the prisoner is thus remanded, it is not 
necessary to serre him with a writ of summons, because the 
opias is process in the action. 

If the defendant be in custody in the Queen's prison, and 
you obtain a judge's order to hold him to bail, although you 
cannot have faim detained by writ of capias, for that writ must 
by Stat. 1 & 2 Vict. c. 1 10, be directed to the sheriff, and can- 
not t>e directed to the keeper of the Queen's prison, Edwards 
V. Robertson, 5 Mees, & fV, 520, yet you may sue out a writ of 
detainer against him, and lodge it with the keeper, such being 
the constant practice at present. The statute, it is true, gives 
the form of a capias only ; but as the judge, according to the 
3rd section of the statute (see vol, I, p, 125), has a general 
authority to order the defendant to be holden to bail, 
whether he be at large or in custody, it is quite consistent 
with the statute that the plaintiff may thereupon sue out 
a writ of detainer against .the defendant if in custody, the 
-writ of capias being intended to apply only to cases where 
the defendant is to be arrested. As the writ of detainer, 
however in this case, is not in strictness process in the 
.action, but a collateral proceeding, it will be necessary also 
to serve the defendant with a writ of summons. Also if 
the defendant have been adjudged by the insolvent court 
to be discharged at some future time, then inasmuch as 
1^ atat. 1 & 2 Vict. c. 110, a. 85, the poradn or persons, at 
wlioee suit he is to be so discharged, may charge him in cus- 
tody in like manner as before that act was passed, such person 
BULJ DOW sue out a writ of detainer against such debtor, di- 
.rected to the keeper of the Queen's prison, in the same man- 
ner as formerly. See ante, p. 218. In this latter case, it is 
hot necessary to serve the defendant with a writ of summons, 
Jbecauae the writ of detainer is process in the action. By stat. 
2 W. 4, c. 39, s. 8, the process of detainer shall be according to 
jQie form of the writ of detainer contained in the schedule to that 
Act, and marked No. 5. In order to sue out the writ, first make 
an afidavU tf debt, as directed ante, vol. 1, p. 420, omitting, in 
eases where the defendant has been remanded by the insolvent 
[eaurt, that part which states that the defendant is about to leave 
the country; then get a blank form of the writ on parchment, and 
a printed copy on paper, at the stationer's ; fill them up care- 
pMy, and indorse them in the manner mentioned in the Ap^ 
j^endix. Then take the writ, with a preedpe as directed ante» 
ToL 1, p. 157, to the proper qfficer, and get it signed, and then 
12 
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sealed; and then leave the writ and copy with the keeper 
of the prison to whom it is directed. By stat. 2 W. 4, c 39, 
8. 8, "t copy of such proceu and of all indonementi 
thereon, shall be delivered, together with sudi process, to the 
pceeper of the Queen's prison] to whom the same shafl lie 
directed, and who shall forthwith serve such copy upon the 
defendant personally, or leave the same at his room, lodgfog^ 
or other place of abode." Where the sum for which the de- 
fendant was to be detained, was not indorsed on the writ^ tiie 
writ on this account was set^aside for irregularity. Jonetv» 
Price, 2 Dowl. 410. 

The statute (2 W. 4, c. 39, s. 8) says, that ** such poxm 
may issue from either of the said courts ;" that is to say, fWm 
any of the courts of common law at Westminster. 

If the defendant is in custody of the sheriff on a crimiml 
account, there is no objection to his being charged with a 
civil action, as above directed. Grainger v. Moore, 4 DrntH, 
456. But if he be in the custody of the keeper of the Queen*! 
prison, on a criminal charge, he cannot be chai^ged with a civil 
action, without the leave of the court. Nor can he be chaiiged 
with a civil action at all, if he be in custody for a crime in any 
other than the prison of the court or sheriff; and therefore where 
the party was in custody in the house of correction, the ooafit 
refused a habeas to have him brooght up to be chaiged witin 
civil action. Brandon v. Daois, 9 East, 154. But he may be 
charged with a civil action, if he be merdy in custody under 
an attachment for non-payment of costs, or the like. Bend^ 
foU8 V. Schoole, 4 7. /?. 316. 

Where he is wrongfully in custody, he cannot be charged 
vdth a civil action at the suit of the party who keeps him so 
in custody ; see Barlow v. HaU, 2 Anst. 461 ; and tee Whiie% 
Gompertz, 5 B. 8f A, 905. Quin v. Reynolds, SM.^S,l44i 
but if a detainer be lodged against him at the suit of a tiiird 
party, without collusion with the first, the court will not hK 
terfere to relieve him from it. Barday v. Fabor, 2 B.^^ 
743. Davis v. Chippendale, 2 B. Sf P. 282. See more folly 
upon this subject, ante, vol. },p, 165. 

Where the writ of detainer lodged with the marshal was ir- 
regular, and the plaintiff's attorney, upon perceiving his error, 
gave notice to the defendant and the marshal that he tlM^ 
doned it, and he then sued out a fresh writ for the same cause 
of action : Patteson, J. held that he could not do so, and set 
aside both writs, — the first for the irregularity, and the other, 
because it was equivalent to a second arrest for the same cause. 
Gadderer v. Sheppard, 4 Dowl. 577. 

Bail.'] As to the mode of putting in and justifying baO fbr 
a prisoner, and at what period of the cause it may be donei 
see ante, vol I, p, 197. 
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DeclarationJ] Where the defendant has merely been served 
with a writ of summons, the plainti£f may declare against him 
in the same manner, and within the same time as if he were 
not in custody. Baucker t. Roe, 9 DowL 329. But " in all cases 
in which a defendant shall be detained in prison on any writ of 
capias or detainer under stat. 2 W. 4, c. 39, or, being arrested 
thereon, shall go to prison for want of bail ; and in all cases 
in which he shall be rendered to prison before declaration on 
any such process : the plaintiff in such process shall declare 
against sudi defendant before the end of the next term after 
such arrest or detainer, or render and notice thereof; other- 
wise such defendant shall be entitled to be discharged from 
such arrest or detainer, upon entering an appearance accord- 
ing to the form set forth in the aforesaid statute, 2 W. 4, c. 
89, sdi. No. 2, unless Airther time to declare shall have been 
given to such plaintiff, by rule of court or order of a judge," 
R, O, 7., 3 fT. 4, A. 1. But if the defendant have given no- 
ttoe of his intention to petition the insolvent court for his 
disduurge, R. E. 3 Q. 4, JT. B. ; A. Af . 3 G. 4, C. P., or if 
that court have made a vesting order, 1 & 2 Fict, c, 110, «. 41, 
it is not necessary to declare within this time, even although 
the action have been commenced after such notice or order. 
BuzjMrdv.Bm^field^4Mee8,SfW.368,Seepastp,230. Where 
the defendant was also in custody on a criminal charge, and 
aenten€«d to a certain period of imprisonment, it was holden 
that the plaintiff was not bound to declare against him during 
tiiat time ; AUrqfe v. Lwm, 9 JB. & C. 395 ; but it is prudent 
in such a case to obtain a judge's order for time to declare. 
On the other hand, by the terms of the vnrit of detainer, the 
pkuntiff cannot declare until after eight days from the service 
of a copy of the writ, the day of the service being reckoned 
incduaive. 

When the defendant is in custody in the action, the de« 
dantion may be written on plain paper, in the form given by 
R.G. M.3 W.4,8. 15,thus: 

In the [4rc. 

The day of in the year of our Lord 1843. 

[Venue] John Nokes by E. F. his attorney [or in hit own pro- 
per person^ complains of Joseph Styles, being detained at the 
suit of John Nokes in the custody of the sheriff, [or the keeper 
rfthe Qneen's prison} : For that whereas, 8fc,, as in ordinary 
cases. 

Make two copies of this declaration, and deliver one of them 
to the defendant, or (which is much more usual) leave it for him 
at the qjlke of the keeper of the Queen's prison, or with the 
goaler or keeper of the sh&nff's prison, 8fc, It is not neces- 
sary now, as formerly to have the prisonei biovk^VA. >i^ ^1 



222 Actions against Prisoners, 

habeas, to be charged with the declaration. Bamett ▼. Harris, 
2 Dmcl. 186. MiUard ▼. MUiman, Id, 523; and see Oms^ 
y. Haynes, 10 Law J, 425 ex. And the declaration must be 
delivered in this way, even where the deliendant has qipcared 
by attorney. Formoly there were three copies made of the 
decfauration ; but by R. G. H. 2 W. 4, s. 36, '* where the 
plaintiif declares against a prisoner, it shall not be necemiy 
to make more than two copies of the dedaration, of wfaieh 
one shall be served, and the other filed with an affidavit of 
service ; upon the office copy of which affidavit a role topM 
may be given." 

Plea, ^c] By R. 6. T. 3 W. 4, r. 2, in all actions agafaMt 
prisoners in custody of the marshal, warden or sheriff, [of 
now, in custody of the keeper of the Queen's prison,] "the 
defendant shall plead to the declaration, at the same time^ ia 
the same manner, and under the same rules, as in actiooi 
against defendants who are not in custody.'* 

First as to the notice to plead : this is endorsed on the copy 
of the declaration delivered, in the same manner as m orfi- 
nary cases ; see ante, vol, 1 , p, 280; but the omission of -such in- 
dorsement is no ground for setting aside an interlocutory 
judgment, signed for want of a plea. Clementstm v. Wittkm' 
son, 1 Bing. N, C, 356. As to the time far pleading, tee oKte, 
vol. 1, p, 275. 

Secondly, as to the rale to plead : it has been already meih 
tioned (ante, p. 22 1 ) , that two copies of the dedaration are midi^ 
one of which is delivered to the defendant, or at the oflloeof 
the keeper of the Queen's prison, for him. The otiier nrart 
be annexed to an affidavit of service, and filed with the otteer 
who acts as clerk of the rules ; he will then give you an oflce 
copy of the affidavit, with a rule to appear and plead indomd 
upon it. Serve a copy of the rule on the prisoner, or on the 
turnkey of the prison for him, or at the office, flbc. in tde sane 
manner as the declaration. 

Thirdly, as to the demand of plea : In the Queen's Bench, 
formerly, a demand of plea was necessary in actions against 
prisoners in custody of the marshal; Rose v. CkriSjUdd, 
I T. R. 591, per Butter, J, ; but not in actions agauist pri- 
soners in custody of the sheriff. WUkmson v. Broirfi, 6 
T. R. 524. And the like in the Exchequer. In the Common 
Pleas, a demand of plea was not necessary in any case, whe- 
ther the defendant were in the custody of the warden or she- 
riff. But as the pleading by prisoners is now to be " in the 
same manner and under the same rales" as in ordinary cases, 
(vide supra), it should seem l^at a demand of plea should 
now be given in all actions against prisoners ; at least it will 
be pradent to do so, until the court shall dedde to the con- 
trary. It may be given on the back of the copy of the dedt- 
ntion delivered, as in or^nar? cmk%. See ante^ voL 1 , p. 281. 
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The plea is delivered to the plaintiff's attorney, as in ordi- 
:nary cases. 

The other pleadings, to issue, are the same as in ordinary 
-cases. The issue also is the same as in ordinary cases in 
btiiahle actions, {$ee ante, voL 1, p, 324), except that in the 
commencement^ in cases where the capias or detainer is process 
in the action, instead of "summonad to answer," you say 
"detained in custody at the suit of." See'R, 0, H. 4 W. 4, 
r. 2, sch. No, 1. Notice of trial is also indorsed upon it, as in 
Qidhiary cases. 

Trial or Jinal judgment.] By R. G. H. 2 W. 4, ^.-es, " the 
pkintiff shall proceed to trial or final judgment against a pri- 
soner within three terms inclusive after declaration," unless 
the prisoner have given notice of his intention to petition the 
Insolvent Court for his discharge, R. E. 3 G. 4, K. B, ; R, AT. 
3 O. 4, C. P., or that court have made -a vesting order of the 
prisoner's property. 1 Vict.c. 110, <• 41. Seepott,p.2B0, The 
words " final judgment," here mean a final judgment without 
trial* as after an interlocutory judgment for want of a plea ;• and 
not a judgment after verdict. See Heaton v. fVhittaker, 4 
East, 349* And whore an action was against two prisoners* 
one of whom pleaded the general issue, and the other suffered 
judgment by default^ the court held it sufficient for the plain- 
tiff to have proceeded to trial within three terms against the 
priscmer who pl^tded, although the costs were not taxed, nor 
final judgment signed against both, until after the third temu 
Wrigleiworth v. Wright, 13 East, 167. So, where the de- 
fefuSntj after being served with declaration in Trinity term» 
escaped, and did not return into custody until the Hilary term 
following, the court refused to dischaige him* although the 
.phuntiff had not signed final judgment by the end of Hilary 
tenn. Grimes v. Joseph, 2 Brod, ^ B. 36. 

As to proceeding to trial, it is holden that if the plaintiff 
give notice of trial for the third term inclusive, and set down 
his cause for trial in that term, be sufficiently .complies vrith 
the above rule, although the cause be not tried during the 
term ; for the delay in that case is not that of the plaintiff, 
but of the court. Myers v. Cooper, 2 Dowl, 423. 

The notice of trial is the same as in ordinary cases. There 
is an old rule of the court of Common Pleas, requiring ten 
days' notice of trial in actions against prisoners in custody of 
the warden; A. H. 14 & 15 C. 2.; but 4t is not (^served in 
practice. 

If the plaintiff do not proceed to trial or "final judgment 
within three terms inclusive after declaration, v^thin the 
meaning of the above rule, the defendant will be entitled to 
be discharged by supersedeas. He cannot apply for it, how- 
ever, until the third term has ei^pured. Thcmat v. Pritchard, 
4 T.R. 664, 
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The rule above mentioned makes no provision for the case 
where the defendant is not in custody at the time the decl»> 
ration is delivered to him, but renders in discharge of his biil 
afterwards. By the practice of all the courts, before the above 
rule, the plaintiff in such a case was obliged to proceed to 
trial or final judgment within three terms inclusive after such 
render and notice thereof given. R, H» 26 O. S, K.B,;R. E. 
8 G. 1, C. P. 

Execution.] By R. G. H. 2 W. 4, s. 85, after requiring that 
the plaintiff shall proceed tOi trial or final judgment within 
three terms after declaration, as above mentioned, it is or- 
deredthat he "shall cause the defendant to be charged ifr 
execution within two terms inclusive after such trial or judg- 
ment (vide tupra) , of which the term, in or after which the trill 
was had, shall be reckoned one;" but the plaintiff will not be 
bound to proceed to execution within this time, if the prisoner 
have given notice of his intention to apply to the Insohent 
court for his discharge, R. E. 3 G. 4, K, B, ; R.M.d G.4, C.P.t 
or if that court have made a vesting order of his property. 1 ft 2 
Vict. c. 100, «. 4 1 . See post, p. 230. When the above rule vi» 
made, judgments had relation to the first day of the term in or 
after which they were signed ; and therefore there was no n^ 
cessity for making any provision in this rule for final judgments 
after judgment by default, &c. signed in vacation. But although 
judgments now have relation only to the day on which thi^ 
are actually signed, (see ante, p. 30}, it is very probable that tIu^ 
court would still hold, that when a judgment is signed i& 
vacation, the previous term would be deemed one of the two 
terms within which the defendant must be charged in execa* 
tion . See Baxter v. Bailey, infra. Such was the practice formeity 
in all the courts. It is clear from the rule, that where tiie 
cause is tried in vacation, the term previous to the trial i» 
reckoned as one of the two^ and tiiat the plaintiff must charge 
the defendant in execution during the next term ; Foulkes ^^ 
Burgess, 2 Mees.SfW. 849 ; and' this, even although the jdaia*^ 
tiff may have proceeded to trial before he was bound to do 
so by the practice of the court. Heaton v. Whittaker, 4 East. 
349. 

There is no provision in this rule, for a case where the de- 
fendant surrenders after trial or final judgment. But by the 
practice of the courts previously to that rule, where the de- 
fendant rendered in discharge of his bail, after trial or final 
judgment, the plaintiff was bound to charge him in executkn. 
within two terms after the render and notice given, of wiudi 
two terms the term of which the render was made was redc- 
onedone; R. H, 26 G. 3, K. B. ; R.E.9 G. 1, C. P.; anda 
render in vacation was deemed a render of the previous term, 
so that the plaintiff in such a case was bound to charge the 
defendant in execuUon in t\ie nexX t^im. Per Lawrence, /. tV 
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Smith V. Jeffreys, 6 T. R, 776. Neil v. Lovelace, 8 Taunt. 674. 
Rowe// V. Stewart, 3 Btirr. 1787. Latd/tfr v. Elliott, 3 B. 4* C. 
738. And soch is still the practice. Therefore where the trial 
WBS had in Trinity vacation, and the defendant surrendered in 
Sdichaelmaa vacation, it was holden that he ought to be charged 
n execntion in Hilary term. Baxter v. Bailey, 3 Mees. 4* fT. 
115. Thorn v. Leslie, 8 Ad, ^ El. 195. The fact also of the 
iefendanf s being in the. mean time removed by habeas to the 
irison of another court, in a civil suit, made no difference in 
ibis respect. Morris t. Magrath, 3 Brod. ^ B. 301. And in a 
modem case, since the above rule, where the trial took place in 
Hilary vacation, and the defendant, in i. few days afterwards 
ind liefore the next term, rendered in discharge of his bail : 
the court of King's Bench held that the plaintiff should 
bave charged him in execution during the next term ; and 
that as he had not done so, the defendant was entitled to his 
aischaiige upon supersedeas. Borer v Baker, 2 Dowl. 608. 

But the plaintiff was not bound to charge the defendant in 
execution, pending a writ of error, see Oarrett v. Mantell, 
2 WUs. 380, even although the writ were such as might have 
been quashed, Laroche v. Wasborough, 2 T. R. 737, or even 
where bail, altiiougfa put in, were not justified. Maitland v. 
Mazaredo, 6 M.8f S. 139. And see Sparrow v. Lewes, 8 Taunt, 
126. And where the writ of error operates as a supersedeas, 
(see ante, p. 138), he cannot charge the defendant in execution 
pending it. Stonehouse v. Ramsden, \ B.8^ A. 676. Marston 
V. Halls, 2 Mees. 8f W. 60. See Fisher v. MNamara, I B. 8^ P. 
292. So, where the plaintiff had become bankrupt, and the 
defiendant prevented the assignees from proceeding to execu- 
tion in time, by pleading to the scire facias by which they 
aong^t to make themselves parties to the record : the court 
lefiised a supersedeas. Bibbins v. Mantel, 2 WUs. 378. So, 
where the defendant, after rendering in discharge of his bail 
in an action in the Common Pleas, was committed to criminal 
custody for a misdemeanor, and so continued : that court re- 
ftiaed a supersedeas for not charging him in execution in due 
time, as they had no jurisdiction to remove him by habeas from 
the criminal custody in which he then was. Freeman v. Wes-' 
ton, I Bvng. 221. And see Altrqffe v. Lunn, 9 B. Sf C. 395. 
Jones v. Danvers, 5 Mees. Sf W. 234. But a defendant in cus- 
tody under an attachment for non-payment of costs, may be 
charged in execution. Bonafous v. Schoole, 4 7*. /?. 316. A 
defendant may also suspend his right to a supersedeas, by en- 
tering into a negotiation with the plaintiff, or by giving him a 
notice of his intention to apply for his discharge under the 
Insolvent Act ; but these we shall consider presentiy under the 
Titie " Supersedeas." 

If the defendant be in the custody of the sheriff, the method 
(rf charging him in execution, is by lodghig a ca. sa. with the 
/ 3 
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sheriff, as in ordinary cases, and getting a warrant thereupon 
directed to the gaoler or officer who has him in costody. If 
the venue be in the county where the defendant is in cnstodyi 
a ca. sa' is lodged ; if in another coonty, a testatum ea, is. 
must be lodged, a ca. sa. being previonaiy sued out to vimnt 
it. This completes the execution ; and it is not necessary after- 
wards to remove the defendant into the custody of the keqior 
of the Queen's prison ; Owen v. Ovoen, 2 JB. & Ad, 805; or if 
he be afterwards removed into such custody in any other suit, 
Searl v. Johnton, 1 Dowl. 384, or if he remove himself, Ikemer 
v. Brooker, 1 Har, at tV, 206, 3 Dowl, 576. and tee 8, C 
4 Dowl, 9, it is not necessary for the plaintiff to do tay 
thing further to charge the keeper of tiie Queen's priioa 
with the defendant. Where the defendant is in cuttody 
in the country, it will be sufficient to deliver the ea, m»' 
to the sheriff's agent in town; and where it was so de» 
livered within the two terms, although it did not actually reidir 
the gaoler, in whose custody the defendant was, until after 
that time, the court held that the defendant was property 
charged in execution. WiUianu v. Wiaringy 2 Cr. M. kR> 
354. In a late case, where the defendant was in the county 
gaol, and a ca. mi. against him at the suit of the sheriff, directed 
to the coroner, was handed by the coroner to the gaoler, tiie 
court held this to be a sufficient charging of the defendant in 
execution. Bastard v. Trutck, 5 Neo, & M, 109. S, 0. imm. 
Bastard v. Gutch, 1 Hau & fF. 321. S, C, nom, Bantmi'f* 
Trutch, 4 Dowl, 6. 

If the defendant were in custody of the marshal or warden, 
by Stat. 2 W. 4, c. 39, s. 8, the proceedings were required to 
be as against " prisoners in the custody of the sheriff, unk* 
otherwise ordered by some rule to be made by the judges*" 
And no rule has since been made by the judges, upon the sub- 
ject of the mode of charging a defendant in execution. Bvt 
the mode of charging a defendant in custody of the sho* 
riff, in execution, we have seen is, by suing out a ca. m. and 
lodging it with the sheriff, — a mode of proceeding^holly hiap- 
plicable to defendants in the custody of the marshal or warden, 
or of the keeper of the Queen's prison. The mode of duurgiBg 
in execution a defendant who is in the custody of the keqper 
of the Queen's prison, in practice, therefore, remains the same 
as that of charging him in execution, whilst in the custody of 
the marshal, was before the statute, and is thus: 

If the defendant be in custody of the keeper of the Queen't 
prison, at the suit of the plaintiff, diarged with the aetioiif 
Get a side bar rule, requiring the keeper to acknowledge tkt 
d^endant to be in kit custody ; take this to the ke^i>er*s i^ke, 
and the acknowledgment unll there be written upon it. Thii 
acknowledginent must be of the same term in whiefa the pri- 
soner is charged in execution ^ an acknowledgment of a prior 
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Tm viiU not be sufficient. FUher v. Stanhope, 1 T. R, 464. 
unningkam v. Cohen, 10 East, 46. ?'ott Mim tnoie out a 
mmittitur piece (see the formT'in the Appendix) on a plain 
ece of parchment, andjile it with the qjffker'who actt at clerk 
' the judgments. And lastly enter the committitur in the 
neper's book, which is kept at the qjffiee of the derk of the 
dements. This last entry, however, has be^ holden not to be 
sential to the validity of the charging of the defendant in 
[ecation. Muspratt v. Dia^on, MS. East, I«19. By R. E. 
L G. 3, the conunittitur above mentioned must be filed with 
le clerk of the dockets^ " on or before the last day of the term 

which such prisoner is to be charged in execution ; and the 
id clerk of the dockets shall enter such committitur on the 
jdgment roll within four days next after the end of such 
inn, exclusive of the last day of the term, and that in default 
lereof, such prisoner shall be entitled to be discharged. See 
urden v. Brockbridge, 2 B. & C. 842. Potterel v. PAti6y, 

Burr. 1B41 . But it may be doubted if the latter part of this 
de is now in forces for by R. H. 2 W. 4, s. 95, " in order to 
large a defendant in execution, it shall not be necessary that 
i« proceedings be entered of record:" 

But if the defendant be in custody in the Queen's prison, at 
le suit of a third party, and not of the plaintiff, and the plaintiff, 
Kving obtained judgment against him, wish to charge him in 
cecution, his only way is to have him brought up by habeas 
wpus ad satirfaciendum, and have him charged in execution 
I open court. Smith v. Sandys, 1 Har. & W. 377, 5 Nev. 
, M. 59. And where a prisoner, who had been plaintiff in an 
irtion, and was nonsuit, was in custody at the suit of a third 
irty, the court held that he might be brought up by habeas, 
ad charged in execution for the costs of the nonsuit ; and 
lat the writ might issue without any affidavit. Fumival v. 
tringer, 3 Bing, N. C. 96. Although the judgment be 
gainst several, yet it is not necessary that this writ of habeas 
ioold be against more than those defendants who are in 
:tual custody. /f^Uaon v. Bacon, 1 DowL 1 18. And where a 
trt of the debt had been levied under a/S. fa., it was holden 
lat the habeas -corpus, which was in £sct for the residue, was 
ot irregular, by reason of its not referring to or reciting the 
. fa. and the levy made under it. Oreen v. Foster^ 2 DowL 
91. This writ is engrossed on parchment, {see the form, in 
\e AppendLv)t and then signed and sealed ; it should in strict- 
ess be delivered to the keeper of the Queen's prison, two 
ays before tlie defeudant is to be brought up. On the day in 
uestion, the defendant being in court in the custody of th'e 
pgttJi, will be charged in execution accordingly by one of th^e 
lattera. 

In the same maxmov ^ i^e dgfendttejlL be inrustody of 1& 
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keeper of the Queen's prison, charged with an action in 
the court of Common Pleas or Exchequer, the mode of 
charging him in execution is/'by haviog him brought up by 
habeas to the court in which the action is pending, and there 
charged in execution. In the court of Common Pleas, this 
is done without motion ; per Tindal, C, J. in Re Stanford, 
I Doirl. N. C. 185 ; in the Exchequer, it is done upon motion 
in open court. 

If the defendant be in any other custody on a criminal 
account, the courts of Exchequer and Common Pleas cannot, 
and if he be in custody for punishment, the court of Queen's 
Bench will not, grant a writ of habeas corpus to bring him 
up, in order to chaise him in execution. Where » definidant 
was under military arrest at Woolwich, under circumstances 
which might or might not lead to a court martial, and an ap- 
plication was made to the court of Exchequer for a haHaan 
corpus, to bring him up, in order to charge him in execution: 
that court refused it, saying that they had only civil jurisdic- 
tion, and no authority to change the custody in such a case a» 
this. Jones v. Danvers, .5 Mees. & IV, 234. 

Or the plaintiff, instead of charging the defendant in exe- 
cution, may sue out tifi.fa. against his goods; and this, \nth- 
out first discharging him out of custody. Jones v. Tye, 1 
Dowl. 181. Or if he only levy a part, he may charge the de- 
fendant in execution for the residue. See Green v. Foster,2 
Dowl. 191. Also if the party die while in custody in exectt- 
tion, the other party may sue out execution against his lands 
or goods, in the same manner as if he had never been in ex^ 
cution. 21 /. 1, c. 24. Where the defendant died in custody 
in execution on the Slst July, having personal property 
In Surrey, and the venue being in Middlesex, it was necessary 
to sue out a testatum fi. fa. ; to warrant the testatuni, the 
plaintiff's attorney sued out a /i. fa., tested on the first and 
returnable on the last day of Trinity term, which was re- 
turned nulla bona by himsdf and not by the sheriff, and he at 
the same time sued out the testatum ft. fa., tested on the last 
day of Trinity term and returnable in Michaelmas term : the 
court held that there was no objection to the attorney's writ- 
ing a return on the ft. fa., which was merely a matter of 
form; that although the ^. /a. might be bad in itself, yet it 
was sufficient to warrant the issuing of the testatum ; and 
that there was no objection to the testatum bearing teste in 
the life time of tiie defendant, it not being actually sued out 
until after his death. Famcombe v. Kent, 2 Dowl. 464. 

What has been said here as to charging a defnidant in ex^ 
cution, applies equally to a plaintiff who is in custody, and 
against whom a defendant obtains a judgment. And there- 
fore it has been holden that a plaintiff; iu custody of the 
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in another suit, might be brought up by habeoi corpus 
faciendum, in order to be charged in execution for the 
; a nonsuit. Fumivai v. Stringer, 3 Bing. N. C. 96. 

nedeot.] It has been aheady mentioned, that where a 
int is in custody of the keeper of the Queen's prison or 
at the suit of a plaintiff, if the plamtiff do not dedare 
him before the end of the next term after the arrest or 
V, or after render or notice thereof (where the render is 
declaration) ; or if he do not proceed to trial or final judg- 
ithin three terms indusive after declaration, or after 
and notice thereof (where the render is after declaration) ; 
2 do not proceed to charge the defendant in execution 
two terms inclusive after such trial or final judgment, 
' render and notice thereof (where the render is after 
' final judgment) ; the defendant is entitled to be dis- 
l out of custody by writ of supersedeat. See ante, 
222, 223. 

a maxim in practice, that when once a prisoner is super- 
e, he is always supersedeable; that is, that the plaintiff 
prevent his being discharged by tupenedeat, by taking 
ep, the want of which in proper time rendered the 
int supersedeable. For instance, if a defendant be 
deable for want of declaration, the plaintiff cannot 

him of his right to a supersedeas, by afterwards de« 
; or if he be supersedeable for want of proceeding to 
- final judgment he cannot prevent his discharge by 
xds proceeding to trial or final judgment ; or if he be 
:deable for want of. being charged in execution, if the 
mt afterwards charge him in execution, the court upon 
tion will discharge him. Hewitt v. Melten, \Cr,9tM, 579. 
bere he is thus supersedeable for want of being charged 
ution, he cannot afterwards be taken on ca, sa, on the 
judgment; lAne v. Lowe, 7 Bast, 330. Brown v. 
IT, 1 Dowl, 426 ; nor can he be holden to bail (ante, 

p. 139), or detained in custody, in an action of 
n the judgment, Pierton v. Goodwin, 1 JB. & P. 361, 
;h he may be taken on a ca. m. in such action. 
vrd V. Fooi, Cowper, 72. Ismay v. Dervin, 2 W, BL 
rhere is but one exception to the maxim shove men- 

namdy, that if a prisoner supersedeable for any other 
htfi that of not being charged in execution in time, be 
trds charged in execution before he actually applies for 
tersedeas, the court will not afterwards discharge him, if 
ar that he had an q>portunity of applying to be super- 
and did not avail himself of it. Rose v. Christ/ield, 
I. 591. Even after application and before he is dis- 
1, if the plaintiff lodge a habeas corpus with the keeper 
Queen's prison, to bring him up in the following term. 
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to be charged in execution, it will have the effect of detuniss 
him. So, if the defendant be in custody in two actions at the 
suit of the same plaintiff or of different plaintiffs, his being 
supersedeable on one, does not affect the plaintiff's right to 
proceed against and detain him on the other. jFby y. Percy, 
1 T. R, 592. 

The defendant however may waive his right to a tupersedeat; 
and if, instead of applying for it, he take a subaequent slep in 
the cause, he will be deemed to waive hit right to be supenedei 
Thus, under the old practice, where the declaration wis de* 
livered in due time^ but the bill was not filed until after tiie 
time limited had expired, and the defendant pleaded : the cooit 
held that by pleading, the defendant had waived his right tot 
supertedeas, although at the time he waa not aware of thedft" 
fault which entitied him to be superseded. Pearson v. RawUHgh 
1 East, 77. 

There are other causes, which have been already BientioMd* 
{see ante, p. 225) which may prevent a defendant from obtttD- 
ing a supersedeas. Besides these, it has been holden that il 
there be any agreement or treaty pendhig between the putiOi 
the defenduit shall not be supepeded for want of the plaintiffi 
proceeding in the cause, pending such agreement or trcKtf. 
But it is now ordered, that no treaty or agreement shall be 
sufficient cause to prevent any defendant's having the braefit 
of a supersedeas for want of prosecution, unless the same be in 
writing, signed by the defendant or his attorney or some pe^ 
son duly authorised by the defendant, and it be therein es^ 
pressed that proceedings are stayed at the defendant's request 
/2. H. 26 Q, 3, K. B.; R. H, 35 G. 3, 0. P. And therefoie 
where there was a written agreement signed by the attonieii 
but it did not express that the proceedings were stayed at the 
defendant's request, it was holden to be a nullity, and the ^ 
fendant was discharged. Hewitt v. MeUon, 1 Cr. & 3f. 579. 

Also, after a defendant in custody shall give the plaintif 
notice of his intention to apply for his discharge imder the in- 
solvent act, he shall not be superseded or discharged on account 
of the plaintiff's not proceeding against him according to tbe 
rules and practice of the court, from the time of such notice 
until some rule or order shall be made in that behalf. /2. B. 
3 G. 4, K, B.; R, M. 3 Q. 4, C. P. See Holmes v. MurcoU, 
1 Bing, 431. Garlick v. BaUinger, 10 Price^ 124. Motynna 
V. Broum, 2 Dowl. 84. And, by stat. 1 & 2 Vict. e. UO, 8.41| 
no prisoner, whose estate shall by an order under that aet 
have been vested in the provisional assignee, shall, alter tbe 
making of such order, be discharged out of custody as to any 
.action, suit or process for or concerning, any dAt, sum i 
money, damages or claim, with respect to which an a4i\idicar 
tion can under the provisions of this act be noadt, by or bf 
.vjrtue.of any supersedeas, judgment otrwnpros, or judgment je 
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in case of a nonsuit, for want of the plaintiff in such action, 
^c. proceeding therein. See Buzzard v. Boui/Md, 4 Mm$* 
St W, 368. 

The application is usually to a judge at chambers, upon sum- 
mons, unless he direct the application to be made to the court. 
In order to apply in either way, defendant's attorney riiould 
Srst obtain a copy of causes from the office of the prison, as 
the foundation of the application. The judge's order for the 
fufpenedeoB " may be obtained at the return of one summons, 
served two days before it is returnable; such orders in town 
causes being absolute, and, in country causes, unless cause 
shall be shown within four days, or within such further thsie 
as the judge shall direct." jR. G. H. 2 W, 4, «. 89. As soon 
as the order absolute is obtained, enter a cfmnum appeanmee 
for the defendant, as directed ante, vol. 1, p. 115, and get a cer^ 
tificate from the qfficer of your hamng done so. Then, if the 
dtfendant be in the custody of the keeper of the Queen^s prison, 
upon your producing the order and certificate at the keepef*t 
affice, the defendant tDiU be discharged frim that actum ; but if 
he be in the custody of the sheriiT, you must sue out a writ of 
supersedeas [see the form in the Appendix,) the order and 
certificate being the officer's authority for signing it ; get it 
sealed ; and then deliver it at the office of the sheriff, who 
will thereupon discharge the party. 

The marshal and warden were ordered {by R. O. H, 2 W, 4. 
s. 86 — 88) to discharge all prisoners in their custody at the 
expiration of one month from the time they should become 
supersedeable ; and if by reason of any writ of error, order of 
the court, agreemept of the parties or other special matter, 
such a party be not really supersedeable, the plaintiff must 
give notice thereof in writing " with all convenient speed" to 
the marshal or warden, on pain of losing the right to detain 
the prisoner. See Siggers v. BreU, 5 B. & Ad, 456. Lewis 
V. Oompertz, 6 Dowl. 124. The same rule now applies to the 
keeper of the Queen's prison. 

SECTION xi. ^ t 

Habeas corpus. 

The writ of habeas corpus ad faciendum et recipiendum, is of 
three kinds : the writ ad faciendum et recipiendum merdy, and 
which is usuaUy called the habeas corpus cum causd; the 
habeas corpus ad respondendum etadfaciendum et recipiendum: 
and the habeas corpus ad satisfacimdum, et ad faciendum et 
recipiendum. These we shall now consider in their order. 

Habeas corpus cum causd."] If a defendant be in custody of 
the* sheriff, under process f^m any of the courts of common 
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law at Westminster, he has a right to have himself remoYed to 
the Queen's prison by this writ. 

Formerly if a defendant were in custody under process of an 
inferior court, in the prison of such court, he might have 
himself removed to the Queen's Bendi prison or the Fleet, and 
the cause at the same time ronoved into the court of Qoeen'i 
Bench, Common Pleas, or Exchequer, respectively, by this 
writ. Or if he were not in actual custody under process of the 
inferior court, but had been bailed, or if the process, although 
in form against the person, had been only served upon him, 
he might have the cause removed into the court of Queen's 
Bench, Sec. by this writ. But as in these cases, the writ of 
habeas must have been delivered to the steward or judge of 
the inferior court, before issue or demurrer joined, 21 /. li 
c. 23, s. 2, or, where the defendant had allowed judgment to go 
by default, before a writ of enquiry should be executed, G^ 
ley v. Marsden, 6 Birig, 433. Smith v. Sterling, 3 Dmol, 609, 
and as inferior courts have no authority now to issue process 
against the person of a defendant before judgment, of coune 
the writ of habeas corpus cum causd is not now applicable in 
such cases. 

If a defendant be in custody, and you wish to have him • 
brought up, for the purpose of rendering him in discharge of 
his bail, you may have him brought op by this writ. 

In ordir to sue out the writ, get a blank form at the iia- 
turner's and fill it up. See the form, in the Appendix. The 
direction may be thus C'^'* To the keeper of our prison;" or 
" To the sheriflf of the county of -^— - :" or when to th* 
sheriffs^ court of London, "To the sheriffs of London;" ^ 
when to the mayor's court of London, "To the mayor, aldermen 
and sheriffs of London ;" and the like in other cases. CM H 
signed and sealed. Then take it to the qffice of the qffieer, 8fc. I» 
whom it is directed, and he will execute it. 

Habeas corpus ad respoTidendum.'] This writ is for bringing 
a prisoner into court, for the purpose of declaring against him. 
Formerly it was necessary, where a defendant was in custody 
of the warden on process of the court of King's Bench, and 
the plaintiff wished to declare against him in that court ; or 
where a defendant was in custody of the marshal on process 
of the court of Common Pleas or Exchequer, and the plaintiff 
wished to declare against him in either of these courts respec- 
tively : in these cases the defendant was by virtue of this writ 
brought into the court out of which the writ issued, and 
charged there with a declaration, and he was then committed 
in custody to the prison of the court in which he was so 
charged. But this is no longer necessary ; since the one pri- 
son has become common to tdl these courts, and since by sttt 
2 & 3 W. 4, c. 39, s. 8, proceedings against prisoners in 
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custody of the marshal or warden ihall be as against prisoners 
in the custody of the sheriff, and against prisoners in custody 
of the sheriff you may declare without bringing them up by 
habeas, you may now declare in the Queen's Bench agamst a 
prisoner in custody under process of that court, or of the 
Common Pleas or Exchequer respectively, without bringing 
him up by habeas, Bamett v. Harris, 2 Dowl, 187. MUlard 
▼. MiUmant Id. 523. And as this may be done, it is probable 
the court would not now grant the writ of habeas corpus 
ad respondendum. But see Ouiseppi v. Haynes, 10 Law /. 
425 ex. 

Habeas corpus ad saHsfaciendium,'\ This writ is to bring a 
prisoner up to court, for the purpose of charging him in exe- 
cution. It is required in all cases, where the defendant is in 
the custody of the keeper of the Queen's prison, but not in 
custody in the action. See ante, p. 227. iJso if a plaintiff, 
who is nonsuit, or has a verdict against him, be a prisoner, he 
may be brought up by this writ, for the purpose of being 
charged in execution for the costs. Fumwal v. Stringer, 3 
Bing, N. C. 96. 

SBCTIOM III. 

Proceedings in other matters. 

Attachment against.'\ Formerly, in the Exchequer, a party 
in custody of the marshal could not be brought up, for the 
purpose of being charged with an attachment for nonpayment 
of costs. Boucher v. Sims, 2 Cr. M, & R, 392. And see Briant 
v. Chitton, 5 Dowl, 66. But in the court of Queen's Bench it 
was and is the usual practice ; whether legal or not, has never 
been decided. And as the Queen's prison is now the prison 
of all the courts at Westminster, it should seem that the courts 
Q# Common Pleas and Exchequer would adopt the practice of 
the court of Queen's Bench in this respect. But the courts 
wiU not grant a writ of habeas to bring up a prisoner already 
duufged with an attachment, to enable him to move in person 
to set it aside. Ford v. Nassau, 1 Dowl, N. C. 631, 11 Law J, 
2%1,esB, 

Irregularity, "l If a prisoner have to complsun of an irregu- 
larity in the proceedings against him, he must now do it 
within the same time as persons not in custody ; Primrose v. 
Baddeley, 2 Cr. & M, 468. Claridge v. McKenzie, 12 Law J. 
131, c. p. And see Foot v. Dick, 1 Har. & fF. 207. Powell 
v. Petre, 5 Dowl. 276; although formerly the practice was 
deemed to be otherwise, see Rock v. Johnson, 4 Dowl. 405. 
And it vdll be no excuse for deUy, that he was not aware of 
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the irregularity, until shortly before the applicatioD. jBAiotie 
et al. V. Davis, 6 Dowl, 465. Gremuhieid v. Pritchard, 1 Dowl. 
X C. 51, 10 Law J. 295 ex. So an application to set aside & 
regular judgment, on an affidavit of merits, must be made by 
a prisoner, within the same time, as if he were not in custody. 
Ptfe V. Brusre^ 4 Dowl, 329. But where a writ of ca. m. on 
which the defendant was imprisoned, was a nullity, (bdos 
sued out more than a year after the judgment, without aictre 
facias,) tiie court dischaiged the defSmdant, although thizteea 
years had elapaed from the time of the arrest. Mortimer y. 
Piggott, 2 Dowl. 615. So where the mode of charging die 
defendant in execution, was holden to be a nullity, the conrt 
discharged him as to the action, although fourteen years had 
elapsed. SmUh ▼. Sandys, 1 Har, & W. 377. 

Discharged, otherwise than by supersedeas,'] If the debt and 
costs be paid, no matter by whom, the plahitiff has no rif^ 
afterwards to detain the defendant in custody; and the cooit 
upon application will discharge him. Rimmer v. Twma;i 
Dowl, 601. Or if the plaintiff give a written discharge ts 
the keeper or sherifif in whose custody the debtor may be, he 
should discharge him. But an order by the plaintiff's attoney 
it seems is not sufficient, unless the debt have been actuaUy 
paid, or unless the plaintiff have authorized the attorney to 
give the discharge. See SaiDory v. Chapmum^ 11 Ad, ft ^ 
829. Where the plaintiff died, after charging the defendant 
in execution, and the next of kin would not administer, the 
court upon application discharged the defendant. ParVmxm 
V. Horhck, 2 New Rep, 240. Broughton ▼. Martin, I B,kP. 
176. Gore v. Wright, 1 Dowl. N, C, 864. But where the 
plaintiff had appointed executors, Duntford v. OmldsmitK 8 
Moore, 145, or administration was tnksa out, Fb^^ergiU^. 
Walton, 4 Bing, 7 1 1, the court refused to discharge the defend- 
ant, without the authority of the executor or administrator. 
Where however administration to the plahitiff had been takea 
out by the defendant's wife, the court discharged the defieo^ 
ant. Pyne v. Erie, 8 T, R. 407. 
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ARBITRATION. 

Atters in dispute between parties may be referred by 
I arbitration. The court of Queen's Bench, howerers 
fused to make a submission a rule of court, wfaera 
the matter agreed to be referred had been made the 
of an indictment. Wattm v. M'Cullum, 8 T, R. 580. 
Baker v. TVinuend, 7 Taunt. 428, R. ¥• C^tnbatek, 2 
265. And the court of Exchequer ha^ hdlden that a 
«te was not the subject of a reference, and that an 
IS to its validity, and the extent of liability of one of 
ies to it, was thmfore bad, and could not be enforced. 
. Cole et aL, 2 Cr. M. & R. 367, 1 Mees. & W, 531. 
Mm a trial before the sheriff, upon a writ of trial, a 
cannot be taken sulqect to an award; for the sheriff 
1 to try the cause, and cannot delegate his authority 
tier. Wilmn, v. Thorpe, 6 Uees. ft W. 781. 
»hall consider tills subject under the following heads : 
mbmission ; 2, the proceedings before the arbitrator. 
» award; S, the mode of enforcing the award; 4, 
t causes and how set aside. 



1. The tubmiuwn, 

bndssion to arbitration may be, by order of tiui friut^ 
lie of court, or by judge's order, or by bond or other 
' agreement of submission. These we shall consider 
ly. In drawing them up, care must be taken to define 
what matter in difference is intended to be referred, 
erence is usually either of all matters in difference be- 
the parties, or of the matters in diffierence in some 
AT cause, or of some specific matter in difference be- 
faem. A submission of all matters in difference between 
ties in the cause, would be in fisct a submission, not 
:ause only, but of all matters in diffierence ; the words 
8 in the cause," being merely a designation of the 
and not of the subject of reference. Malcolm v. Ful- 
2 T, R. 645. But a reference of all matters in differ- 
the cause between the parties, would be a reference of 
se only. Id, and see Smith v. Midler, 3 T. R. 624. 
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Where the submission recited a claim by the plaintiff against 
the defendant for a sum of 201/., and then stated an agreement 
to refer all matters in difference ; in fact the plaintiff bad 
another cUim against the defendant for 1202., which he did 
not actually demand of him until after the date of the sub- 
mission, but which he insisted upon before the arbitrator, and 
the arbitrator awarded upon it in his favour : the court held 
that this recital in the submission did not limit the effect of 
the larger operative words, and that the arbitrator was right 
in deciding upon this daim of 120/., it being a matter in 
difference between the parties. Charleton et ai. v. Spencttt 
12 Law J. 23, qb. If by mistake the submission be dam 
up differently from what was intended by one of the parties 
•0 as to preclude him from bringing his case or any 
material part of it under the consideration of the arbitrator! 
he should apply to the other party to consent to its being 
amended; and if they refuse, a judge upon summons vitt 
probably allow him to revoke his submission. But the court, 
without consent, will not amend it. Rawtree Y.King, 5 Moore, 
167. Pearman v. Carter, 2 Chit, 29. 

By whom.] Where the submission is by bonds or deed, the 
bonds or deed must be executed by the parties themselves, or 
by some persons authorized by them, for that purpose^ by 
tome instrument under seal ; and the like, if the submisaioa 
be by parol, or by agreement not under seal, except that the 
authority need not be by deed. And it has been holden that 
one of several partners cannot bind his co-partners by a sab- 
mission to arbitration, even of matters arising out of the 
business of the firm. Stead v. Salt, 3 Bing, 101. Adam^' 
Bankart, 1 Cr. M. & R, 681, andseeBoydY. Emmerson,4Neti, 
& M, 99. Where the submission is by rule of court or judge^ft 
order, it is always obtained by the attomies of the respecthre 
parties ; and at nisi prius, if the counsel or attomies for par- 
ties in a cause consent to a reference, it is deemed binding 
on the clients, whether they are privy or consenting to it or 
not. Filmer y, Delber, 3 Taunt, 486. See Biddell y. Doum, 
6JB.&C. 255. 

By order of nisi prius.'] When a cause is called on at nisi 
prius, it may be referred by an order of nisi prius. As soon 
as this is agreed upon, the counsel engaged in the cause indorse 
their briefii accordingly, and hand them to the associate, Yibo 
will thereupon draw up the order. At the same time, it is 
usual to have the jury sworn, and to take their verdict for the 
plaintiff for the amount of the damages hiid in the declaration, 
subject to the award ; this is essentially necessary in bailable 
actions, for otherwise the bail would be discharged by the 
reference. 2 Saund. 72 a. If the award be at all likely to be 
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ander 20/., or likely to be such in other respects, as would 
require the certificate of the judge, if the cause had been tried, 
to give the parties costs, care should be taken that a power 
be given to the arbitrator, by the order, to certify in the same 
manner the judge might have done. See WaUen v. Smith, 
5 Mees. & fV. 159. Deevar v. Swabey, 10 Law J, 328, qb, 
Spain V. Cadell, 9 DowL 745. 

By rule of court orjudge^s order,"] It is only in cases where 
an action is pending, that the parties can submit to arbitration 
by a rule of court or a judge's order. The rule is obtained 
upon two motion papers, on which the terms of the reference 
are indorsed shortly thus : " Referred to Mr, — — - on the 
ntual terms; award to be made on or before the — ,»» 
adding if necessary such other terms, not included in the 
usual printed form of the rule, as may be agreed upon. Oet 
these signed by counsel, and take them to the master*8 qffiee, and 
the clerk there will thereupon draw up the rule, A judge's 
order is obtained from his clerk, upon a written consent to 
the like effect, signed by the attomies on both sides. It may 
be necessary to mention, that a judge's order, referring a cause, 
may be made a rule of court, even after the submission has 
been revoked by one of the parties ; for it may be necessary, 
notwithstanding the revocation, to act upon that part of the 
order which gives costs for wilful delay. Aston v. George, 2 
B. & J. 395. 

By bond, Bfc] If no action be pending, or indeed whether 
there be or not, the parties may submit the matter in differ- 
ence between them to arbitration, either by mutual bonds of 
submission, or by deed, or by agreement not under seal, or by 
parol. I have given a form of such a bond, in the Appendix, 
firom which a deed or agreement, if preferred, may readily be 
fhtffled« In these instruments, care should always be taken 
to introduce the usual consent dause, under stat. 9 & 10 W. 3^ 
c. 15, which shall be mentioned presently, that the submission 
may be made a rule of court; otherwise you will not be 
enabled to proceed against the party by attachment, or execu* 
tion, for non-performance of the award. 

By Stat. 9 & 10 W. 3, c. 15, s. I. Parties wishing to end 
" any controversy, suit or quarrel, for which there is no other 
remedy but by personal action or suit in equity," by arbitra- 
tion, may agree that their submission shall be made a rule of 
any of His Majesty's courts of record, and insert such agree- 
ment in their submission ; and the same may afterwards, upon 
affidavit thereof by one of the witnesses thereto, be entered of 
record in such court, and a rule be made thereupon ; and if 
any of the parties disobey the award or umpirage to be made 
in pursuance of such submission, he shall be deemed guilty of 
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a contempt of the said courts and the court on motion shiU 
issue procets agtinst him. 

A parol submission is not within this Act, and cannot tiler^ 
fore be made a rule of court, even with the consent of pntiet. 
Antell V. Svam, 1 T, R. 1. Nor are mere criminal matters, 
which are the subject of indictment, within the Act ; themnds 
" Controversies; suits or quarrels," meaning oxdydvil dispotn 
between the parties. Per Ld, Kenyan in Watson v. M'CuSmj 
■8 r. R. 520, and tee Lucas v. mison, 2 Burr, 701. mere 
three actions in the Exchequer and one in tiie King's Bendi, 
were referred by one agreement, ocmtaining a consent that it 
might be made arule of the court of King's Bendi or £x£fa^ 
quer ; and after the award was made, the subrntsaion vis 
acooidingly made a rule of the court of King's Bench ; tnd 
there was an application also to make it a rale of the &• 
chequer, but that court refused to do so, saying that tiie 
court of King's Bench, of which tiie submission was alieadjr 
made a rule, could deal with the whole matter, as wdl » 
they could. fVinpewny y, Bates^ 1 Dowl. 559. So, where a 
cause in the Exchequer was referred by a judge's order, vA 
it was made a part of the order that it should be made a rote 
of the court of Queen's Bench : upon application for this 
purpose to Pattison, J. in the bail court, he held therewas no 
phyection to it, and it was accordingly done. MUstead ▼• 
Craiifield, 9 DowL 124. YThere the consent was, to make 
the " award" a rule of court, instead of the submission, tiie 
court held it to be sufficient. Pedley v. Westmacot, 3 Eaxt, 
603. Re Story et al. 7 Ad, & El, 602. See SoiUeux v. Hsrhst, 
2 B, & P. 444. Re fVoodcroft & Jones, 9 Dowl. 538. ^I^ieR 
the agreement of submission contained this consent, and the 
time for making the award was afterwards enhu^ed, bat the 
enlargement did not contain it, it was contended that the 
submission alone could be made a rule of court, but not ^ 
enlargement : but the court, after consulting with the otto 
judges, held that a general consent to enlu^, virtually in- 
cluded all the terms of the first submission, and among the rest 
the consent to make it a rule of court. Evans v. Thomfrnt 
^ East, 189. The submission may be made a rule of couit in 
vacation, as well as in term. Re Taylor, 5 B.9iA. 217. AsA 
it may be made a rule of court, even after it has been revoked. 
Aston V. George, 2 B. & ^. 395. See 5 Taunt, 452, semb. cont- 

Arbitrator re/Using to act, Sfc.] Where a verdict for plaintif 
was taken at nisi prius, subject to the award of a barrister, vho 
afterwards declined to act, as he had previously been consulted 
by one of the parties ; the defendant was therefbre required to 
join in appointing another arbitrator, but he reflised to do so, 
saying that he wished the case to be submitted to a jury : but 
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the court, upon application, ordered that unless he would con- 
tent, within a time limited, to refer the damages to another 
arbitrator, judgment should be entered up, and execution issue, 
Im: the damages given by the verdict. WooUeif v. Kelly, 1 B. 
9t C. 68. Site Kirkus v. Hodgwon, 8 Taunt. 733. But where 
in such a case, the arbitrator died, and the parties agreed to 
aobstitute another, but the defendant afterwards would not 
join in the appointment ; the court refused to interfere, saying 
tiiat the death of the arbitrator had the efifect of opening the 
cante^ and they could not therefore order execution to issue on 
the verdict. Harper v. Abrakamt^ 4 Moore, 3. Nor can the 
jnurtieB, in such a case, where the cause hat been referred at 
Biai print and a verdict taken, regularly go to trial a second time, 
without the leave of the court, or until the verdict has been 
aet aside. Bvom v. Dam^ 1 Qoie, 150. Where there was a 
icference by deed to A. and B. and afterwards by a written 
iaftnr>or«wiinm c. was Substituted for B. : this was holden to 
be a good substitution, as amounting to a submission not 
under seal, incorpomting in it all the provisions of the former 
aobmisaioo, except perhaps that of making it a rule of court. 
Ms Twmo & Bird^ 2 Nev. & M. 328. 

Revocation.^ Formerly a party to an arbitration, might 
revoke his submission, at any time before the arbitrator 
had made his award; MUne v. Gratrix,1 Soit, 608; and if 
the arbitrator, disregarding the revocation, afterwards pro- 
ceeded and made his award, the court would set it aside, 
CSkqiAeim v. Higham, 1 Bing. 87, at least, in cases where the 
Award might be enforced without application to the court, as, 
fox instance, where the award ordered a verdict to be entered 
up. Doe V. Brown, 8 D.SlR. 100, or the like. But where the 
tubmitsion was by deed, and was revoked by one of the parties 
by deed, and the arbitrator still proceeded in the reference and 
inade his award : the court of Common Pleas held that he was 
lig^t in doing so ; because the other party was entitled to his 
action for damages for breach of the covenant to abide by the 
award. King v. Joseph, 5 Taunt. 452 ; and see Steward v. 
WiUiamson, 5 Bmg. 415. And in such a case, if the submission 
were by bond, or even by agreement with a penalty, the bond or 
penalty would be forfeited by the revocation, and might be 
unmediately pot in force. fVarburton v. Storr, 4 B. & C. 103. 
But now, by stat. 3 & 4 W. 4, c. 42, s. 39, where the sub- 
mission is by rule of court, judge's order or order of nisi prius, 
or where the submission contains an agreement that it shall be 
made a rule of court, it shall not be revocable by any party to 
the reference, " without the leave of the court, by which such 
rule or order thall be made, or which shall be mentioned in 
such submission, or by leave of a judge ; and the arbitrator or 
umpire shall and may and is hereby required to proceed with 
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the reference, notwithstanding any such revocation, and mike 
such award, although the person makmg such revocitioa ihifl 
not afterwards attend the reference; and the court or my 
judge thereof may from time to time enlarge the term fior uqr 
such arbitrator maldng his award.*' See Brighi ▼. Z)icnMfi»4 
DowL 756. jR. Y. BardeU, 1 Neo, ft P. 74. If the appUcitioa 
be made to the court, they will grant a rule nisi only; or if 
made to a judge at chambers, it must be upon summons, for 
he cannot make an order on an ez parte application. Ckarket, 
Stocken, 2 Bing, N. C. 651, 5 Dowl. 82, 2 Hodg. 1. Wherein 
application was made for leave to revoke a submissiona oo tbe 
ground that there being a power given to the arfaitnutor td 
state points of law upon the iiice of his award for the opinioB 
of the court, several objections were stated to him vrinch ke 
considered weighty, and he consented to receive evidence fipon 
them, but he refused to decide them, saying that be wm 
raise upon his award such objections as he should think im- 
portant, but would not pledge himself to raise any otgeetiai 
in particular : the court held this not to be a sufficient ground 
for the application, although the objections appeared to be 
weU founded. Scott v. Fan Sandaih I Ad, 6t EL N.C 101 
The court or judge, however, cannot give leave to xe^dktt 
submission, where the award is already made ; all they cin do 
is to set aside the award. Pkipp9 ▼. Ingntm, Z*Dowl. 669. 

The death of any of the parties to a reference, is an impM 
revocation of a submission, if there be no proviso therein 
to prevent it ; and the court will set aside any award nIh 
sequently made. Potts v. Ward, I ilfan^366, even altbougliit 
be in favour of the deceased, Tout$aiM v. Hcariop, 7 T^mnt. 571; 
and see Maffey v. Godwin, I Nev. & M. 101, and although t 
verdict was taken subject to it. Cooper v. Johsuon, 2 B.kA* 
394. Rhodes v. Haigh, 3 D. & K. 608, 2 B. & C. 345. M 
see Bower v. Taylor, therein cited. But this is now usually pro* 
vented by some proviso in the submission, either dirediy sti- 
pulating that the death of either party shall not be a revocstkiii, 
ATDougal V. Robertson, 4 Bing. 435. Prior v. Hembrow et, al, 
8 Mees. & W, 873, or impliedly, by authorizing the arbitntor 
to deliver the award to the parties, or if either of them shouU 
be dead, to their respective personal representatives, Clark v. 
Crofts, 4 Bing. 143. Tyler v. Jones, 3 B. & C. 144, Wrtghi' 
son v. Bywater et al., 3 Mees. & JV. 199, or the like. Upon in 
application in such a case to set aside the award, on the groond 
that one of the parties having died pending the reference, tbe 
opposite party (the present applicant) insisted that his per* 
sonal representatives should be made parties ; but the arbitntor 
refused to stay the reference on that account, and made sn 
award in favour of the deceased: the court held that this wis 
no ground for setting aside the award. Re Hare et al., 8Dowl.1l' 

The bankruptcy of one of the parties^ however, is no rcfO- 
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>n of the sabmisAion ; but the arbitrator notwithittnding 
proceed in the reference, and make his award. Andrews 
aimer, 4 & & ^. 250. Snook ▼. HeUyer, 2 CkU. 48. Taylor 
farling et al., 2 Man, & Or. 55. Taylor ▼. ShUtUioorU^ 8 
>/. 281. So the insolvency of a party, it seems, is not a 
•cation. See Hobbt v. Ferran, 8 Dowl. 779. 



Proceeding$ b^ore ike arbitrator, and tke award. 

fter having obtained the submission, and ascertained that 
arbitrator will undertalce the reference, g^ a written ap^ 
tmentfrom tkt arbitrator, and serve a copy of it ontkeop* 
\e party. Make out a short statement tfyour case, and leave 
iih tke arbitrator ; or if tke cause kave been referred at nisi 
f^ lemve kim one tf tke britfs. Then attend at tke time ap^ 
ted, witk yowr witnesses, and kave tkem called in before tke 
trator, in tke order in wkich you wisk them to be examined. 
UUements, as above mentioned, or the briefs, have been deli^ 
d to tke arbitrator, it is not usual or necessary for even 
leel to address him in the first instance, but he at once pro^ 
§ to hear the witnesses on both sides ; and he then hears the 
ie$ by their counsel or aitomies,^or the plaintiff first, then 
ke defendant, and lastly (if the defendant Itaoe called wit* 
is or given other evidence), for the plaintiff in reply. Some 
Crators, in cases where the defendant has given evidence^ 
n the counsel or attorney for the defendant to address him 
, and then the plaintiffs counsel or attorney in reply. But 
lis, and in all other matters under the immediate control 
le arbitrator, it is impossible to lay down any general rule 
iractice, each arbitrator usually adopting such a line of 
tice in this respect as he thinlcs best. As to the law 
lected with this part of the subject, independently of the 
tice, it will be convenient to consider it under the fol- 
Dg beads. 

mpire and umpirage,'] If the submission direct an umpi. 
, in case the arbitrators should disagree, it either names 
ompire, or directs how and when he should be appointed. 
MS to be i4)pointed by the arbitrators, he may in general 
ppointed by them before they enter upon the reference, 
i although the submission give the power to appoint only 
ue of their disagreeing. Bates v. Cook, 9 B. 9t C. 407. 
d. Wood v. Doe, 2 T. JR. 644. They may, in fact, appoint 
either before or after the time limited for making thehr 
rd, provided they do so before the time limited for making 
ampirage. Harding \. Watts, 15 East, 556. And they must 
3int him, if at all, before the time appointed by the sub- 
sion for the making of his umpirage. Re Doddington et al, 
L. II* m 
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8 Law J.3^\, cpi If the arbitrators are to appoint him,hu- 
appointmeat should be matter of choice, not of chance'. 
they cannot choose him by lot, or by tossing up, or the like » 
if they do, his umpirage cannot be enforced, and the comt 
upon application will set it aside ; Re Catsel, 9 B.St C, 624. 
Ford V. Jones, 3 B. Sc Ad. 248. fVeUsY. Cooke, 2B.kA. 218. 
VoutiiT V. Miller, 3 B. & C. 407. Re Greenwood et od. 9 Ad. k 
El, 699. Hodson v. Drewry, 7 Dowi. 569 ; unless indeed he 
have been so chosen, with the knowledge and consent of the 
parties. Re Tunno & Bird, 5 £. & Ad. 488, 2 Nev. & Af. 328, 
and see Re Jamieson, 2 R. 8l W, 35. Where one of two tihi- 
trators chose the umpire,, under some claim of right to do m^ 
which was acquiesced in, though with some reluctsno!. smi 
for the sake of peace, by the other : the court refused to set 
aside the umpirage. Re Vtnicombe k Morgan, 10 Law J. 128, ^ 
Where arbitrators choose an umpire, and, upon his refaitoKto 
act, choose another, their second choice i» good ; their pover 
to appoint is not determined by the first choice, if the ompiR 
then chosen refuse to act. Trif^et v. Eyre,.3 Lev, 563. OUper 
V. CoUings, 11 East, 367. 

When the umpire enters upon his umpirage, he may re- 
examine the witnesses ; but it has been holden not to be ob- 
jectionable, for the umpire to receive the evidence from the 
arbitrators, unless the parties require him to do othenriM, 
Hall v. JMwrence, 4 T, R. 589, or expressly consent to hii 
doing otherwise ; if either of them request of him to enBune 
the witnesses, and he refuse to do so,, the court will set tMt 
the award. Re Salkeld et al. 10 Law J. 22, qb. So, if aa 
umpire refuse to receive further evidence, besides that iriiich 
was given before the arbitrators, his umpirage will be badt 
and the court will set it aside ; and the fact of one of the 
parties having taken it up, will be no waiver of the objeetioB' 
Re Jenkins et al. 11 Law J. 11, qb. He may make his umpinse 
at any time before the expiration of the time limited for thtf 
purpose by the submission; he may do so evai befontbe 
time limited for the arbitrators making their award. Sprigm 
Y. Nash, 5M.kS, 193. Smailes v. fVrigki. S M, k S, 559. 
Where the umpire was to make his umpirage within aix 
months, and he made it within six calendar moatha, but not 
within six lunar months, the umpirage was hold^i bad. Be 
Swinford and Horn, 6 M,kS. 226. Thare is no ot^ectioo to 
the arbitrators joining with him in his umpirage; their doing 
BO does not affect the umpirage either one way or the other. 
Soulsby V. Hodgson, 3 Burr. 1474. Beck v. Sargent, 4 Tamit. 
232. But it seems that arbitrators cannot dedde upon pait, 
and the umpire upon another part, of the matters referrei 
unless the submission contain a special authority to that 
•ffect. Tollit y. Saunders, 9 Price, 612. On the other hand, 
where by the submission the arbitrators had a power to appoiot 
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ui umpire, and the parties bound themselves to perform and 
obey the award of the said two arbitrators and thehr umpire; an 
Lwaid was made by the two arbitrators only, and it did not 
in^ear they had appointed any umpire: the court held the 
award bad, and refused to grant an attachment for the non- 
performance of it. Heiheringtan v. Robinstm, 4 Mees. & IV. G08. 

Witnesses.'] Where the submission is by rule of court, or 
lodge's order, or order of nisi prius, or where it contains a con- 
sent that it shall be made a rule of court, the attendance of 
witneaaea before the arbitrator may be compelled, either by 
rule of court or a judge's order, the party, at the time of 
making the ^>plication, stating the county in which the wit- 
11619 resides, or that he cannot be found ; they may also be com- 
pelled by such mle or order to produce such documents, as they 
^POttld be bound to produce upon a trial. 3 & 4 /r. 4, c. 42, 
«. 40. An appointment of the time and place of attendance, 
•%iied by one at least of the arbitrators or by the umpire, must 
be senred upon the witness, together with or after the rule or 
order, and his expenses tendered to him in the same manner as 
in the case of a trial ; after which, disobedience of the rule or 
order will be deemed a contempt of the court. Id. But he shall 
not be compelled to attend more than two consecutive days, 
to be named in such order. Id. There is no objection, it should 
•cem» to have one order for all the witnesses on each side, and 
to serve copies upon them personally, at the same time showing 
tliem the original, in the same manner as in the case of a 
sabpoena; but it may be prudent to have a signed appointment 
lor each witness. 

The wftneasea may be sworn by any one of the arbitrators or 
the mnpire. 3 & 4 fK. 4, c.42, i.Al. And the submission 
directing the witnesses to be examined on oath before a judge 
or commissioner (which may still be done, James v. Atwood, 
SBtNg". N» C. 628), does not exclude this general power of the 
arbitrator to administer the oath. HodsoU v. Wise, 4 Mees. 
ft W. 636. 8, C. nom Hodsen v. Wiide, 7 Dowl. 15. The form 
of oath to be administered, may be thus : " You shall true 
tmswers make to all such questions as shall be asked of you, 
tsssdiiskg the matters in question between the parties to this re- 
ference ; So help you Ood." Or in the case of a Quaker or 
Moravian, he may make an affirmation thus, repeating it after 
the arbitrator: "/, A. B. being [one a/ the people called 
Quakers^ or " one of the united brethren called Moravians'] do 
toleamiy, sincer^ and truly declare and afirm, that I shall true 
answers make to all such questions as shall be ashed of me, 
touching the matters in qtiestUm between the parties to this 
reference.** It is no objection, however, to an award, that the 
witoesses were not examined upon oath, if that objection were 
not made at the time of the examination* BxAmt v. Pye^ 1 B» 
m2 
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& P. 91. But where the sabmiauon required the witnesses 
to be examined on oath, and the arlntmtor reoeiTed some 
affidavita, the court set aside the award, saying that the depo- 
nents ought to have been examined viva voce. Banks v. fisnib; 

1 Oale, 46. 

Examination of parties.'] The rule or order of reference 
usually authorizes the arbitrator to examine the parties, if he 
think fit. As it is a matter entirely in the discretion of tiie 
arbitrator whether he will examine a party or not, the eooit 
will not interfere where he refuses to do so. Scales ▼. Bad 
London Waterworks Co. 1 Hodg, 91. Indeed arbitratofs yffi 
seldom avail themselves of the power ; and when they do, it h 
usually by examining one party for the other, as to matters of 
wMch there is no other evidence. See Wame v. Bryss/, 8 
B. & C. 590. But there is no objection to his examining the 
parties, each in support of his own case, if he think fit. WiA 
V. BensHn, 9 Mees. & W, 45. The examinatidn in sodi a CHe 
is usually conducted by the arbitrator himself, without the in- 
terference of counsel, &c. 

Time for making the award, enlarged.] If the submiinOB, 
as is usual, mention a time within which the award shsll he 
made, that is a condition which must be strictly complied with. 
If that time is allowed to elapse, before the award is made^ the 
court cannot interfere, either at the instance of the arUtntix 
or of one of the parties, hurley v. Stevens. 4 Doiol. 255, with- 
out the consent of the rest. Teasdale v. Atkins, 2 Tfdi. 8M. 
An award made after the time would be bad ; Oood ▼. WlOa, 

2 Tidd, 881 ; or if the arbitrator enlarge the time, without M- 
thority for that purpose, and make his award w^in the en- 
larged time, it will be bad. See M* Arthur v. Campb^ S J^- 
& AT. 446 (a) . If indeed a verdict has been taken sul^ect to the 
award, that places the case within the power of the court; iid 
where the time was accidentally allowed to eliqpse by the uhi- 
trator, and the defendant refused to consent to its enlargcfnent; 
the court ordered that unless he would consent, judgment 
should be given and execution issued for the amoimt of the 
verdict. Taylor v. Gregory, 2 B. & Ad. 774. WUkmson^.Tims, 
4 Dowl. 37 . But the court have refused to make such an order, 
where the award was not made within the time limited, owing 
to the negligence of the plaintiff's attorney. Doe v. Samien, 

3 B. & Ad. 783. 

Where the submission is by rule or order, it usually contains 
a power to the arbitrator to enlarge the time for makiog-his 
award ; and which power he may: exercise as often as he finds 
it necessary, for the purpose of making his award. Payne ▼. 
Deakle, 1 Taunt. 509. Barrattv, Parry, 4 Taunt. 658. And 
if power be thus given to the arbitrators to enlarge the timet 
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and in case of their disagreement they are to choose an umpire, 
who shall have power to make the award " at the time and in 
manner aforesaid," this impliedly gives the umpire power to 
enlarge the time by his single authority. Re Vinicomhe^i. Mot* 
gan, 10 Law J. 128, qb. It is usually required to be done 
in some particular way specified in the submission ; and the 
power must be strictly pursued. Where the order of refer- 
ence required the arbitrator to make his award on or before a 
certain day, or before such further day as he should appoint 
by an indorsement on the order and the court or a judge should 
order ; and the arbitrator enlarged the time by indorsement, 
and made his award within the enlarged time, but no judge's 
order was obtained : the court held the award to be bad, for 
at the time it was made the arbitrator had no authority. 3#a- 
§on ▼. fVaUis 10 B. & C. 107. And the same, where the time 
was to be enlarged by indorsement, and it was, in fact, en- 
larged by a judge's order. Leggett v. Finlay, 6 Bing. 255. 
So, where a cause was referred to two arbitrators, with power 
to them to ^>point a third, and the award was to be made by 
a day named, or such other day as " they or any two of them" 
should direct ; they in fact enlarged the time before they ap« 
pointed : the court held this to be clearly a bad enlargement, 
and that an award afterwards made by the three, was bad. 
Reade ▼. Dutton, 2 Mees. & W. 69. And the objection is not 
waived in such a case, by the party's attending before the arbi* 
trator, cross-examining a witness. Hall et al.v. Rowe, 4 Mees, 
k W. 24, or the Uke. But see Hailett v. Hallett, 5 Meea. & W. 
3ff» aemb, cant. But where the power given by an order of 
icflnence was» that the arbitrator might enlarge the time as he 
might require, and a judge of the 90urt might think reasonable 
and jast; and the arbitrator, before the original time expired, 
indorsed on the order that be required a further time, but the 
judge's order was not obtained till a day subsequent : this was 
holden to be sufficient. Reid v. Fryatt, 1 M. & 5. I. Where 
a sobmission enabled the arbitrator to enlarge the time, but 
did not mention in what manner it was to be done, it was 
balden to be sufficiently enlarged, by the arbitrator appointing 
a subsequent day for another meeting, in the presence of the 
puties. Burley v. Stevens, 4 Dowl. 770. Where a matter 
was referred to A. and B. who were to make their award on or 
before the 20th August, or such other time as they should ap ■ 
point, and in case they disagreed it was referred to C. as um- 
phre, so as his umpirage should be made before the 20th Sep- 
tember or such otlier day as he should appoint ; A. and B. did 
not make their award before the 20th August, but enlarged 
the time until the 1st November; and in the mean time C. 
enlarged his time until the 20th December ; on the 20th Oc- 
tober A. and B. gave notice to C. that they could not agree, 
and he afterwards made his umpirage on the 19th December : 
the court held the time to have been well enL\Mse^>af^ ^^^^ '^'«^" 
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pire, although at the time he did so, he did not know thit bt 
should be called upon to act. Re Doddington et td,, 5 Bi»g. 
A\ C. 591. And an irregularity in this respect, may in geB^ 
ral be cured by the consent of parties. See Benw^ v. Hms- 
man, 1 Cr, M. k R. 934. Lawrence v. Hodgion, 1 YmnngkL 
16. See Davison v. Gauntlett, 3 Man, & Or, 550. Where te 
enlarges it *' until" a particular day, it is deoned inchuifeof 
that day. Kerr v. Jeston, 1 Dowl. N, C. 538, and see Bii^ 
V. Jessop, 9 DotrJ. 203. In bonds, &c. of submission, lodi 
powers to enlarge the time are not so usual ; but if omitted, 
the day mentioned may be altered and the bond re-execntei 
See Watkins v. PhUpotU, 1 Mc. CM. & K. 393, or the enluve- 
. ment of the time may be effected by indorsement. Ort^^' 
Talbot, 2B.kC. 179. Evant y. Thompson, 5 East, 189. Aai 
it is now holden by the court of Exchequer, that the proriio 
in sut. 3 & 4 W. 4, c. 42, s. 39, {ante, p. 239) "that the court 
or any judge thereof may from time to time enlarge the tem 
for any such arbitrator making his award," is not confinsd to 
the case of revocation mentioned in that section, but is of g^ 
neral application. Burley v. Stevens, 1 Mees, k fV. 156; id 
see Potter y. Newman, 2 Cr. M. k R, 742. And thcrefoR 
where a time is limited in the submission for the making of tiK 
award, and power is given to the arbitrator to enlarge i^ but 
he through inadvertence allows the time to pass without do- 
ing so, the court upon application will enlarge it, Parberrif^. 
Newnham, 7 Mees. & JV. 878, if a very long and umeasoBiUe 
time have not been allowed to dapse. See Lambert steLi* 
Hutchinson, 2 Man. & Gr. 858. But when the time wis al- 
lowed intentionally to expire, and one of the parties aftenvavk 
refused to consent to the enlargement, the conrt hiM thit 
they had no power to compel him. Doe v. Powell, 7 iM* 
539. 



The award.} It is not necessary to the validity of an i 
that it should be in any precise form of words ; it is enough if 
it appear that the arbitrator has finally decided on the mattErt 
submitted to him. See Bradbee v. Gov. Chrises HesfM, 8 
Dowl. N.C. 164. And where by the terms of the sabnusBioD 
the arbitrator was to have a view, before he made his award, 
and he had a view accordingly, it was hdden not necessary to 
istate this in his award. Spence, Eastern Counties RaOwoi^ 09> 
7 Dowl. 697. But where a matter in difference was refimtil, 
and the arbitrator after having examined into it, wrote a kl- 
ter to the parties in which, after making some obeervatioiii» 
he said, " I propose Mr. V. should pay Mr. L. IQkf* this was 
holden not to be award; it was merely a recommendatioB. 
Lock V. VuUiamy, 5 B. & Ad. 600. Care, however, most be 
taken that the award pursue the submission ; that it decide on all 
the matters referred to the arbitrator, and no more ; that it be^ 
and appear to be, a final s%t^<»xieii\. ^i «U. these matters ; and 
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that it be drawn up with great certainty. Care most also be 
taken that the award be made and published within the time 
limited for that purpose by the submission, or the time to 
whidi it is enlarged. These several qualities of an award shall 
be considered fiJly, when we come to notice the defects, for 
which an award may beset aside. Where the time for making 
it has been enlarged, it is usual, though not always necessary, 
George t. Lousley, 8 Eatt, 13, to state that fact upon the face 
of the award. 

Care should be taken that it be properly stamped ; for al- 
though a defect in this respect is not a ground for setting the 
award aside, Preticn v. EaUwood, 7 T. R. 95, yet it cannot le- 
gally be enforced. Even the officer who is to draw up the rule 
for the attachment may reftise to do so, on this ..ground. Hill 
V. Slocombe, 9 Dmol. 339. The stamp is 35«.; and if it con* 
'tain 30 sheets of 72 words each, or upwards, it must have an 
additional stamp of 25«. for every 15 sheets above the first 
fifteen. 55 G. 3, c. 184. See Boyd v. Emmerton, 4 Nov, & M. 
99. 

In some cases where a verdict is taken at nisi prius, in order 
to save the expense of an award, it is merely required of the 
arbitrator to certify the amount of the damages for which the 
verdict shall be entered up. This he may do at any time, if 
there be nothing in the terms of the reference which obliges 
him to certify within any limited time ; there is no rule of 
.practice which requires him to certify before the return of the 
jury process. Salter v. Veates, 2 Cr, & J/. 67. This certifi- 
catt should indicate exactly the manner in which the postea 
is to be drawn up, in the same manner as if a verdict had been 
given : if both {Murties be entitled respectively to verdicts on 
different issues, it should state it ; Woof v. Hoopor^A Bing, N. C. 
449; or if an issue is to be taken distributively, and part 
found for one party, part for another, it -should point out the 
manner in which the verdict is to be entered. Cases illustra- 
tive of this, will be mentioned, when we come to treat of the 
defects for which an award may be set aside. No order of 
nut priui is necessary, where the arbitrator is thus empowered 
to certify. Thorns v. Hawkes,S Law J. 214, qb. 

An award is said to be made, ^s soon as it has been signed by 
the arbitrator. And it is said to be published, as soon as the 
arbitrator has apprized the parties that it is ready for delivery. 
Muuelbrooh v. DunMn, 9 Bing, 605. McArthur v. Campbell, 
5 B. & Ad. 518. Brook v. MitcheU, 6 Mees, k W, 473. See 
S* C. 8 DowL 392, semb. cont. 

The instant an arbitrator makes and publishes his award, he 
is functus 4^UHcio, and cannot afterwards alter it. Ward v. 
J)M», 3 B. & Ad. 234. But if he alter it, and the alteration 
be in an immaterial part, that will not vitiate the award. Trew 
^. Burton, I Cr, & Af. 533. So an alteration by an umpire of 
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the sum awarded, after he had given notice of the award, 
though on the same day, and before the delivery of it, vras 
hoMen void ; but the award was holden good for the originil 
aum awarded, which was still legible. Henjree v. firomley* 
6 Eatt, 309. However the court, with the assent of the parties, 
may send the award back to the arbitrator if he have made 
any mistake which may be amended. See Bird v. Penned, 
9 I^aw J, 257, ex. Fergimn v. Norman, 4 Bing. N. C. 52. 

Costs."] If there be no cause in court, and the submission lie 
silent as to costs, the arbitrator cannot award them, if it 
contain any specific directions as to costs, the arbitrator most 
award the costs accordingly. If it state that the costs are to 
be in arbitrator's discretion, he may allow them to the party 
in whose favour he makes his award, or he may omit all men- 
tion of them as he may think fit. 

If there be a cause in court, the arbitrator may award the 
costs of the cause, as consequent upon his authority to deter- 
mine the cause itself, although the submission give him no 
authority upon the subject ; Roe v. Doe, 2 T. R, 644 ; and this, 
although not only the cause, but all other matters m difference^ 
be referred. Jmtekead v. Firth, 12 East, 165. Firth y. So- 
binson, 1 £. & C. 2 1 7. He cannot give costs as between attor- 
ney and client, but as between party and party only. Marder 
v. Cox, Cowp. 127, and see Bartle v. Musgrave, I JDoid. N. C 
325. He usually awards the costs, generally, to be taxed by 
the proper ofScer ; and the costs are thus taxed in the same 
manner precisely as if a verdict were given to the same effect 
as the award. See AUenby v. Proudlock, 5 Nev. & M. 636. 
Rigby V. Okell, 7 B. & C. 67. If by the submission the costs 
are to be in the discretion of the arbitrator, he can give them 
only to that party in whose favour he makes the award. Ka- 
layson v. M'Leod, 1 B.&A, 663. If the costs are to abide the 
event, then if the arbitrator award entirely in favour of one 
party, or if he award upon different issues, some in favour of 
one party, some in favour of the other, the costs follow and 
are taxed, in the same manner as if the finding were by verdict 
Daubuz V. Rickman, 1 Hodg. 75. But if he award pardy in 
favour of one party, and partly in favour of the other, .withoat 
reference to the issues, and in such a way that it cannot be 
dSid in whose favour he has decided, he cannot give costs to 
either. Boodle v. Davies, 4 Nev. & M. 788. Vates v. Kn^ht, 
1 Hodg. 368'. In one case where costs were to abide the event, 
and the award, instead of deciding the cause in favour of either, 
directed all proceedings In the cause to cease,, and that one 
should pay to the other 6/., but made no award as to oostH 
the award was holden to be bad, as not being final. Re Leemf 
ing & Fearsby, 5 B. & Ad, 403. But where the award decides 
the cause in favour of one party or the other, and the costs 
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re to abide the event, there it is immaterial whether the 
ward give the costs tp such party, or be altogether silent on 
he subject ; for in either way, the officer of the court would 
ax the costs for the party succeeding. Jupp v. Orayam, 1 Cr. 
kf. & R. 523. And where in such a case, the award ordered 
he costs to be paid at a specified time, the court held that the 
.ward was not bad on that ground, as the clause might be re- 
ected as surplusage. Cockimm et al, v. Newton, 9 Dowl, 676. 
rhe event, means the legal event of the cause ; and therefore 
vhere an action by an administrator, in which some of the 
»unts in the declaration were upon promises to himself, was 
'efierred to arbitration, the costs to abide the event, and an 
iward was made in favour of the defendant : the court held 
:be plaintiff to be personally liable for the costs. Spivy v. 
WOrter, 2 Dowl. 46. Afid see Ratcliffe v. HaU, 2 Cr. M. k R- 
258. So, where several actions were referred, " the costs of 
:he several actions and of all matters and things relating 
ibereto'* to abide the event of the award, it was holden to 
iiean that the costs in each action were to abide the event of 
:he award as to that action ; and the arbitrator having ordered 
rhe costs in each action to be paid to the successful party in 
aich suit respectively, the award lA-as holden good, although 
the same party had not succeeded in all the actions. Jones v. 
P^tfU, 6 Dowl. 483. So, where there are several issues, and 
tfaie costs of the action are to abide the event, the arbitrator 
Mg^t to award as to what issues he finds for the plaintiff, 
m&t for the defendant, that the master may tax the costs ac- 
xirdingly. Bowke v. Lloyd, 2 Dowl. N. C. 452, 12 Law J. 4, 
fx. FToolfe V. Cooper, 6 Dowl. 617. So, where a cause in 
vhich the defendant had paid 10/. into court, was referred. 
x>getlier ^th all other matters in difference, the costs to abide 
te event, and the arbitrator awarded that the plaintiff had no 
anise of action beyond the 10/. paid into court : it was holden 
hat the plaintiff was liable to the costs. Dawson v. Oarrett, 
Dowl. 624. So, formerly, if an action of assault, whfere no 
ustification was pleaded, were referred, and the award were 
or damages under 40s. the plaintiff should have no more costs 
han damages. Swmglehurst v. Altham, 3 T. R. 138, and see 
Ward V. MaUinder, 5 East, 489. On the other hand, if in 
xespass or case a power be given to the arbitrator to certify 
n the same manner as a judge at nisi prius, he may certify . 
:bat the action was brought to try a right, and so entitle the 
ilaintiff to costs, although he award damages under 40s. 
^pom v. Cadell, 9 Dowl. 745 ; if he do not certify, the plaintiff 
prill not be entitled to costs. So, if the award be under 40s., 
irfaere tiie defendant would in ordinary cases be entitled to his 
MMts under a court of requests Act, he shall have his costs in 
like manner under the award. Butler v. Orubb, cit. 3 T. R. 
179. But where particular costs are allowed upon verdict by 
m 3 
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Btatote, an award it not deemed equivalent to a verffictiniocfa 
a case, and the party in whose favour the award is made, would 
not be entitled to such costs, hut merely to costs as in ordinary 
cases. See Barnard v. Moss, 1 H. BL 107. Gwney v. BvOeTf 
IB.9lA. 670. 

As to the costs of the reference : if nothing be said ia tin 
submission about them, the arbitrator cannot indude them la 
his award. Bradley v. Tumtow, 1 B. & P. 34. Firth v. RMi^ 
90fi, 1 B. & C. 277. Struit v. F^ers, 7 Taunt. 213. Bat if 
the costs generally are to abide tiie event, he may. ^ontv* 
(y Kelly » 9 Bait, 436. tee MackinUfsh v. Blyth, 1 Bing.^. 
Where the costs of the reference are to abide the etent, tbh 
means the event of the award generally, without rdatioD to 
the issues; Duckworth v. Harrison, 8 Law /. 41, «r.; tfacf 
are not like the costs of the action, which may depend vpoa 
the arbitrator's finding with respect to the different issoei. 
See Bourhe v. Lloyd, ante, p. 249. In what cases they ii« 
deemed costs in the cause, see Tregoning v. Atterbury, 7 Bisf. 
788. Taylor v. Lady Gordon, 1 Dowl. 720. Bignall j, Odt, 
1 Dowl. N. C. 497. Where the arbitrator, as to the coitoof 
the reference, ordered by his award that one third shoold be 
paid by the plaintiff and two thirds by the defendant: the 
master, after taxing the costs of both parties, added those of 
the plaintiff (68/.) to the costs of the defendant, (452.) mskin| 
together 113/., and taking two thirds, (75/. 6f. Bd,), madelui 
allocatur of this as the sum to be paid by the defendant to tiie 
plaintiff: but this was holden to be wrong ; two thirds of the 
plaintiff's costs (45/. Cs. 8d.) less one third of the defending s 
(15/.) being 30/. 68. 2d., was the sum the defendant was to pay 
as his share of the costs of reference. Walton v. Ingram, 10 
Law J. 188, cp. See also Day v. Norris, 1 1 Law /. 62, ex. 

As to the costs of the award, they are deemed part of tte 
costs of the reference, and follow the same rules. If the a^ 
bitrator give up the award without payment of these costs, it 
is very doubtful whether the law affords him any remedy kt 
them : the court will not interfere in his fiavour ; BwrrougksY. 
Clarke, 1 Dowl. 48 ; and it is very doubtfdl whether he caa 
maintain an action for them. See Virany ▼. fVame, 4 E9AB. 
Swinford v. Bum, 1 Goto. 7. In order to ensore payment, the 
award usually requires the successful party to pay them, and 
the other party to repay him a moiety or the whole. SmBkh 
V. Richardson, 1 B. & P. 93. Stoket v. Lewis, 3 SmiA, IS. 
If on the other hand the arbitrators duurge what the party may 
deem to be too much, the court have no jurisdictSon to order 
them to take less, or, after being paid, to order them to refind 
any portion of their £ees. Dossett v. GingeU, 2 Man* k Or. 
870. As to the taxation of these costs, see BignaU ▼• Mf> 
i Dowl. N. C. 497, 2 Man. h Gr. 830. 
If the arbitrator make any mistake in his award as to ooilii 
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the awtrd, althoagfa bad as to that, may be good for the real* 
due. Aiickeaon v. Cargey, 9 Moore, 881. 

Where the master refiued to tax the costs apon an award, 
nipon the ground that the time had not elapsed, within which 
an amplication might be made to set it aside, the court upon 
application ordered him to tax them. JMtie €t al. y. NewUm, 
1 AfoM. & Or, 976. 

Costs for delaying the proceedings, ^rc] In all references by 
rule of court, order of nisi prius or judge's order, the rule or 
order contains a provision that if either party, by affected delay 
or otherwise, shall wilftilly prevent the arbitrator from making 
his award, he shall pay sudi costs to the other as the court shall 
think reasonable and just. And before the late statute, 3 & 4 
W. 4, c. 42, 8. 39, already noticed {ante, p. 239), if a party to 
sadi a reference revoked the submission without a reasonable 
caose, theycourt would oblige him to pay the other party's costs 
of the reference. See Smith v. Fielder, 2 Dowl. 764. Aston 
V. Oeorge, 2 B,h,A, 395. And the court, upon application, will 
still obUge a party to pay costs occasioned by any wilful delay 
upon his part in proceeding upon the reference. See Morgan 
V. WiUiams, 2 Dowl. 128. Gladwin v. Chilcote, 9 DowL 550. 
The mode of (yroceeding is by application to the court, upon 
affidavit, for a rule nisi. 



Enforcing the award. 

On a submission by deed, Sfc] If there be no cause pending 
in court, and the submission do not contain the clause of con- 
sent that it shall be made a role of court, the mode of enforc* 
ing the award is by action of debt on the bond of submission ; 
or by action of covenant, if the submission be by any other 
deed; or by assumpsit, if the submission be by agreement 
not under seal, or by parol ; or by debt on the award, if the 
award be for the payment of money only. Or, where the sub- 
mission is in writing, and contains the clause of consent 
above mentioned, the party, in whose favour the award is 
made, may have his remedy upon it by attachment. Vide infra. 

Where a cause is referred at nisi prius.'\ Where a cause is 
referred at nisi prius, and a verdict taken subject to an award, 
the party in whose favour the award is afterwards made, way 
have the poatea indorsed on the nisi prius record accordingly ; 
and may, without any personal service of the award, but 
merely serving it in the ordinary way upon the attorney of the 
opposite party, sign judgment and sue out execution, without 
any previous application to the court. Lee v. Idngard, I 
Bast, 401. Borrowdale v. Hitchener, 8 B. It P. 244. See 
Grundy v. Wilson, 7 Taunt 700. If the award be for a 
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greater sum than the amount of damages given by tbe yerdict, 
the court "^ill not amend the declaration and verdict, by in- 
crea£ing the damages, so as to give the plaintiff the full bene- 
fit of his award ; see Pearse v. Cameron, \ M,&S. 675 ; but 
they will allow the judgment to be entered for the amount of 
the verdict ; or if the judgment by mistake be entered up for 
the greater sum, they will amend it, by reducing it to the mm 
laid as damages in the declaration. Prentice v. Reed, 1 Tamt. 
151. Where the award was lost, the court of Common Pleas 
allowed judgment to be signed, upon an affidavit of its con- 
tents. Hill v. Townsend, 3 Taunt. 45. Where the award is 
not published or the certificate not delivered to the assodite, 
until after the time at 'which the party vould be entitled to 
judgment if the cause had not been referred, the court upon a 
special application, and a proper case made out by affidavit, 
would probably aUow the judgment to be entered nunc pr^ 
tunc. See Brooke v. Fearns, 2 DowL 1 14, and see R. G. H. 
4 »; 4, r. 2, s. 3. 

Where the submission is by rule of court or judge's order.] 
Where the submission is by rule of court, or by a judgefs 
order which is afterwards made a rule of court, the party may 
have his remedy for non-performance of the a^^lurd by attach- 
ment, as for a contempt of the court in not obeying the rule. 
Vide infra. Or if, as is sometimes the case, the rule or 
judge's order directs, that the party in whose favour the award 
shall be made, shall be at liberty to sign final judgment for the 
amount, tax costs, and sue out execution, he may do so, with- 
out any previous application to the court ; even a defendant 
may do so, if the award be in his favour. Maggt v. ForstoR, 
6 Dowl, 481. As the remedy by attachment, howevo-, is a 
very general one, and requires to be treated in detail, it maybe 
convenient to do so here under a separate head. 



Attachment for non-performance of an award. 

In wliat cases,"] Where the submission i^ by rule of court, 
or by an order of nisi prius or judge's order which is after- 
wards made a rule of court, or by a bond or agreement, &c. con- 
taining the clause of consent already mentioned, and which is 
accordingly afterwards made a rule of court, the award may 
be enforced by attachment. But the award must contain an 
order by the arbitrator to pay the money or do the act 
awarded ; for otherwise, the not doing of it will be no breach 
of the rule, and the court cannot grant an attachment ; Af^ 
gell V. Dallimore, 3 Bing, 634. Scott v. WiUiams, 3 Dmi, 
509. Hopkins v. Davies, 1 Cr. M, &, R. 846. Deanad v. 
Howey, 7 Dowl, 318 ; merely stating that A. is indebted to B. 
in a certain sum, Id, or directing a verdict to be entered for 
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the party, where the arbitrator has no authority to do lo, 
Donkm v. Brett, 4 Neo, St M. 854, is not equivalent to it. So, 
where by agreement A. was to purchase certain lands of B, at 
a certain price to be fixed by an arbitrator, and the arbitrator 
accordingly awarded a certain sum as the price : it was holden 
that an attachment would not lie for the non-payment of the 
numey. Re Lee& Hemingway, 3 Nev. k M. 860. So, a party 
shall not recover interest on the sum awarded to him, by 
attachment. Churoer v. Stringer, 3 B. & Ad, 777. And the 
court will never grant an attachment, where an action b pend- 
ing on the same award, even although the plaintiff offier to 
waive the action ; Badieff v. Loveday, 1 B. St P. 81 ; unless 
the party will consent to discontinue and pay the costi^ before 
he sues out the attachment. PauU v. Paull, 2 Cr, & M. 235. 
But where a {daintiff, to whom a sum of money was awarded, 
filed an affidavit oi debt in the court of bankruptcy under 
Stat. 1 & 2 Vict. c. 110, s. 8, for the amount, and a bond 
with sureties was accordingly given, but no action was in fact 
brought : the court held that he was not thereby precluded 
from enforcing the award by attachment. Mendell v. Tyrrell, 
9Mee8, ft fF. 217. On the other hand, where the plaintiff 
obtained an attachment first, and arrested the defendant upon 
it, but finding the defendant obstinate, and that he would not 
pay the money, he commenced an action against him upon 
the award: the court ordered the defendant to be discharged, 
upoo his giving the plaintiff a bond with sureties, in the na- 
ture of a bail bond, to the satisfaction of the master. Earl 
Lonedale v. Wnnney, I Cr, M, 8cR,59l, In one case, the 
court of Common Pleas granted an executor an attachment 
fbr non-performance of an award made in favour df his testa- 
tor ; Rogers v. StanUm, 7 Taunt, 575 ; but in a subsequent 
case, the court of King's Bench ruled otherwise. R, v. 
Me^ey, 1 Dowl, 538. Nor will tfie court grant an attach- 
ment to a person who is a stranger to the submission, although 
the award order a sum of money to be paid to him. Re Skeete 
etal,1 DowL 618. But they will grant it against an execu- 
tor, where it appears from the pleadings in the action referred 
that he would have been personally liable, if a verdict had 
been found against him. Spivy v. Webster, 3 Dowl. 46. 
And where it is awarded that one party shall pay the costs of 
the award, and that the other shall repay him the whole or a 
moiety thereof, then if the one pay the amount, he may 
compel the other by attachment to repay him his portion. 
Bicks V. Richardson, 1 B. & P. 93. Stokes v. Lewis, 2 Smith, 
IS. And the court will grant an attachment for not perform- 
ing an award, although it appear that the party reside out of 
tiie jurisdiction of the court. Hopcroft v. Fermor, 1 Btng'* 
879. But they will not grant an attachment, after a long 
time has elapsed from the making of the award, at least not 
without an affidavit accounting for the delay. Storey v. 
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Garry, 8 Dmcl. 299. Nor win they in any cue gnnt it 
agiinst a p€er. Walker t. Sari Grtnenm^, 1 T. R, 171, oi 
member of parliament, CtitmiirY. KnaickbuU, 7 T. JR. 448, to 
non-performance of an award* 

Making the submmum a rule of eourtJ] Where tiie nA- 
mission la by order of nisi prfaia or judge's order, or by boid 
or agreement containing the consent ataready mentioned, ti« 
first step in proceeding for an attachment for non-perfonmiioe 
of the award, is, to make the order or other snbmlssion s nle 
of court. Unless this be done, the court cannot grant the 
attachment, even although the opposite party oflBor to waiie 
the objection. Owen y. Hurd, 2 T. IL 648. The motion fx 
this purpose, is a motion of course. |f the eubminim be iy 
an order, you have merely to annex it to a wuition paper ; ifbf 
a bond, ifc» amtex to it an afUUivit ofite due esteeutUm, aiU 
indoee it in a motion paper : then give them to etuntel to mote, 
and afteruHirdt draw up the rule. In vacaiion you eon obtain 
ajwlge^t fiat for the rule; and vpon taking it to the 9§ee, 
together witha motion paper eigned by cownae l, you may obtain 
the rule. If by the award or eubmimon you are enlitlei to 
caste, get an appointment to tax upon the rule, give notiee, aai 
proceed to the taxation, a$ m ordinary eaaea. Where the aibip 
trator refused to give up an order of reference, that it might 
be made a rule of court, Pstteson, J. allowed a duplicate of 
it to be used for the purpose. Thomas ▼. Philby, 2 DowL 145. 
If there be an attesting witness to the subinissiOTi, and he 
refuse to make an affidavit of the signing or execution of it, 
the court will in general compd him ; but the affidavit, snd 
his expenses of swearing to it, must be previously tendoed 
to him : Exp. Pike, I Dowl.N. 0. 275. If the time for makiiig 
the award were enlarged by indorsement on the judge's oxder 
or other subnussion, or otherwise, the enlargement, as wellu 
the submission, must be made a rule of court ; otherwiie the 
court will not grant an attachment. Jenkins v. Law, 8 T, H. 
87. Smith v. Blake, 8 Dowl. 130. and see Dwckins v. Jarvis, 
5 B. & C. 528. 

Service and demand, &c.] A copy of the rule and allocator, 
and a copy of the award* Laugher ▼. Laugher, 2 Cromp, & /. 
398, 1 Tyr, 352, must be personally served upon the party 
intended to be attached, and the original rule and allocator 
must at the same time be shown to him. The court will not 
dispense with personal service in any case ; Read t. Fore, 1 
Chit. 170. Brander v. Penleaze, 6 Taunt. 818. Bidunmid v. 
Parkinson, 3 Dowl. 703. but see Re Bower, IB.HC. 264 ; if the 
award however be against two, and one of them be personal^ 
served, but a personal service on the other be found impracti- 
cable, the court will grant the attachment against the one 
served. Richmond v. Parkinson, 3 Dowl. 703. 
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A personal demand of the money or other matter awarded, 
mutt also be made upon the party intended to be attached ; 
otherwise the court will not grant an attachment for not 
performing the award, even although the time and place for 
payment be specified in the award. Brandon t. Brandon, 1 
a. U P. 894. And if it be money whidi is to be demanded, 
the demand most be made by the paity entitled to the money, 
ftc. Or if it be inoouTenient for him to make the demand, 
he may dqmte any other person by a power of attorney to 
make it for him ; and in such a case, a copy of the power of 
attorney must be personally served, and the original shown to 
the party, at the time the demand is made. Laugher y. 
Laugher, 1 Tifr. 352, 2 Cromp, & /. 398. But where the 
award is for costs only, a demand by the party's attorney, 
without a power of attorney, will be sufficient, even although 
the award do not expressly make the costs payable to the 
attorney; for he is the party primi fsde entitled to them, 
when paid. Per Hobro^ /. Ms, T, 1820, K. B. Or if any 
thing but money is to be demanded, as if for instance the 
execution of a deed is to be demanded, then a power of attor- 
ney is unnecessary, but any person otherwise authorixed by 
the party, may make the demand. Tebbutt ▼. Ambler, 12 Law J. 
220, qh. If more be demanded than is awarded, the court 
will not grant an attachment, even for the sum awarded. 
StruU V. Rogers, 7 Taunt. 218, and see Payner v. Hatton, 8 
Dowl. 891. And where the award ordered A. to compkte a 
purchase of certain land, and to pay the purchase money to 
B. on B. conveying the land to him with a good title, the court 
refused an attachment for non-payment of the money, on an 
affidavit merely of a demand of the money, and of a statement 
at the same time made of the party's readiness to convey, but 
where no conveyance, executed, was actually tendered. Stand" 
fey V. Hemington, 6 Taunt, 561. It is not necessary, however, 
that the demand should be on the very day appointed by the 
award for the payment of the money, or the doing of the 
thing awarded ; it may be made on or after it. Be Craike et 
al. 7 Dowl, 603. 

Afidavit, motion, ^c] The affidavit must state the making 
of ^e award by the arbitrator, and the time of making it, see 
Woklenberg v. Lageman, 6 Tauni, 254, and the award itself 
must be annexed. Also, if the time for making the avrard 
were enlarged, the affidavit must show that it was regularly 
enhurged, that the defendant had notice of the enlargement, 
and that the award vras made within the enlarged time ; Id, 
Davis V. Vass, 15 Bast, 97. Moulev, Stawell, 15 Bast, 99 n. 
and see Halden v. Glasscock, 5 B. & C. 390. Hilton v. Hop- 
yjood, I Marsh, 66. Trew v. Burton, 1 Or. & Af . 533 ; but 
where the enlargement was by indorsement on the order of 
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refierence, and the order vns made a rule of court, it was 
holden not necessary to state that the indorsements were duly 
made ; Dickins v. Jarvit, 5 B. & C. 528. Barton v. Ranm, 
3 Meet, & TV, 322 ; the enlargement being made a rule of 
court, it must be presumed that there had been an affidavit of 
such enlargement having been duly made ; and if there were 
in fact no such affidavit, the court upon application would 
set aside the rule, making the order &c. a rule of court. Id. 
9tS, C. 6 DowL 384. If the enlargements be indorsed upon 
a part of the submission which is in the possession of the 
opposite party, the court on application yNiSl oblige him to 
have it made a rule of court. Smith ▼. Blake, 8 DowL 130. 
The affidavit must then state a personal service of copies of 
the rule and allocatur and award, and that the original rule 
and allocatur were at the same time shown to the party ; and 
the rule and allocatur should be annexed. It must then state 
a personal demand of the money or other thing awarded and 
a refusal or neglect to pay it, &c. ; and if the demand were 
under a power of attorney, it must state it, must annex the 
power of attorney, the attesting witness must swear to its 
due execution, Laugher y. Laugher, I Tyr, 352, 2 Or. & /;398, 
the affidavit must state that a copy of such power of attorney 
was served upon, and the original shown to, the party, at the 
time the demand was made ; Id, ; and in such a case, the 
party himself should swear that he has not received the money, 
&c. ; and the affidavit should show, generally, that the money, 
&c. still remains unpaid, ftc. See Oxford y. Gifford, Forrest, 
80. If there be a caose in court, the affidavit should be in- 
tituled in it ; Doe v SiUlwell et dl. 6 DowL 305 ; but other- 
wise, if the submission have been made a rule of court under 
the statute. Bainbrigge v. Houlton, 5 East, 21. And the 
same as to the affidavits in answer. Id. but see Bevan. y. Bevan, 
3 T, R, 601. 

Upon this affidavit, &c. get counsel to move for a rule nt» 
for an attachment. Against this rule, the other party may 
show as cause, that the award is illegal and bad on the face it 
it, Hutchins v Hutchins, Andr. 297, even although the time 
may have elapsed for moving to set aside the award for such 
an objection. Pedley v. Goddard, T. R. 73. Or he may diow 
that the money is not due, according to the terms of the 
award. But where an award dated the 13th October, 1840, 
ordered the payment of a sum of money on the 28th day of 
October next, and upon an application for an attachment in 
Michaehnas term 1840, it was objected that "Octobernevf 
must mean October 1841 : the court held that the word 
'* next" applied to the day as well as the month, and as tiie 
meaning of the award evidently was that the money should be 
paidon the 28th of thesame month in which the award was made, 
they granted the attachment. Broum v. Smith, 8 DowL 867. 
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But he win not be allowed to set up any other objection to 
the award in answer to the rule. Holland v. Brooks, 7*. jR. 161 . 
Per Ld. Man^/ield in Lucas v. nVwn, 2 Bur. 701, & see M* Ar- 
thur Y. Campbell, 4 Nev. & Af . 208. Paull v. PauU, 2Cr.&M. 
235. Rowe v. Sawyer, 7 Dowl. 691. Having a cross demand 
against the party who has obtained the rule, is no answer to 
it. Smith V. Johnson, 15 East, 213. Even corruption in the 
arbitrator, is no answer to it. Brazier v. Bryant, S Bing» 167. 
If the party have objections to the award, not appearing upon 
the face of it, he should move to set it aside. From two 
recent cases, however, it appears that where there is a doubt 
as to the validity of an award, the court will neither enforce 
it by attachment, nor set it aside, but leave the party to his 
remedy by action. Burley v. Stevens, 4 Dowl. 770. Thornton 
V. Hornby, 8 Binsc^ 13. 

If the award be for costs only, and direct them to be paid 
by several persons in equal proportions, there must be a 
separate attachment against each. Gulliver v. Summerfield, 
5Z)otr/.401. 

Execution for the sum awarded. 

TYhere the award is for the payment of money only, another 
remedy may be had, by applying to the court for a nUe order- 
ing the party to pay the money, and then suing out execution 
by>f. fa, or ca. sa. upon the rule, under stat. 1 & 2 Vict. c. 
HO, s. 18, as directed pott p. 311. In order to do this, the 
submission and enlargements must be made a rule of court, 
in the same manner as upon moving for an attachment. You 
then move for a rule to show cause why the defendant should 
not pay to the applicant the sum awarded, upon an affidavit 
of service of the award and allocatur upon the defendant ; 
Pearson v. Archbold, 12 Law J. 230» ex, ; and upon that being 
afterwards made absolute, you may sue out execution, as 
you may upon any other rule for the payment of money. 
Doe V. Amoy, 8 Mees. & IV. 565. It was at one time thought 
that execution might at once be sued out upon the award, 
without a rule. But this was afterwards holden not to be the 
case* by the court of Queen's Bench, Jones v. Williams, 11 
Ad» hEl. 175, and the court of Exchequer, Jones v. Williams, 
et al,, 8 Mees, & W. 349, and the practice since adopted was 
then suggested. It is not necessary, in the rule nisi, to call 
upon the defendant to show cause why the applicant should 
not be at liberty to issue execution, or to state that he fore- 
goes his remedy by attachment ; Burton v. Mendizabel, 1 D<nvU 
N, C, 336 ; it is merely necessary to call upon him to show 
cause why he should not pay the money. The rule fUsi should 
be served personally, Jordan v. Berwick, 1 Dowl, N, C. 271, 
unless from circumstances it appear necessary to the court to 
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ditpcnie with rach a service. Id, and «ee Doe ▼. Spare, 2 
DoicL N. C. 827. 

In ihowlDg CKiue against the rule, the party bbj olyBCtto 
the award, for any defect appearing upon the fiice (rf it, in the 
same manner as he may apon a motion for an attaduncnt 
Kerr y. Liittm, 1 DmcL N. C, 340. So, it should seem tfaitit 
would be a good cause to show that ttie applicant had slmdy 
brought an action to recover the same sum of moocf, vA 
that the action was still pending. But it is no answer to «ick 
an application, that the applicant had filed an alBdavit of debt 
in the court of bankruptcy under stat. 1 fc 2 Vict c. 11(^ 
s. 8, for the same sum, and that the defendant had pfet i 
bond with sureties, if no fiurther proceedingB have been tahn 
upon it. MendeU v. TpreU, 9 Mees. k W, 217. 

If upon showing cause, the award appear bad opon the ftoe 
of it, or if the validity of it appear doubtful, the court frifl not 
grant the rule. Spence v. Cktrkeon, I Dowl, N. C, 837. 
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IVhen and how.'\ In all cases where the submission has 
been made a rule of court under stat. 9 It 10 W. 3, c 15i 
application may be made at any time before the hnt diy ^ 
the term next after the award or umpirage thereon shsD be 
made and published, to set it aside for corraptkm, or ODdoe 
practice of the arbitrator, 9 & 10 IF. 3, c. 15, t. 2, or ettar 
cause; Zachary v. Shepherd, 2 T, R, 781 ; and it must te 
made within that time, for the court vnll net entertiia it 
afterwards, Freame v. Pinneger, Cewp, 23, Atdley v. (MM 

7 r. 12. 73. See Re Perrmg h Ke^mer, 3 DO10I, 98, even kt 
objections appearing on the Ikc of tiie award, Loumin v. 
Lowndes, 1 Bast, 276, and even although a portion of the 
delay was caused by the opposite party improperly pRVcnt- 
ing the submission being made a rule of court. Smith v. Blake, 

8 Dowl, 133. Even where the rule nisi had been obtaiad 
the last day but one of the term, but it was sought to be 
amended, for the purpose of using an aflidavit sworn on the 
last day of term : Littledale, J. held that it could not be dooc^ 
as by the statute the motion and rule must be before the hut 
day of term. Re HeUowag & MofUt, 8 Dowl, 138. Wheie a 
cause pending was referred, not by rule or judge's order, as ii 
usuaUy done, but by agreement containing the danse of 00a- 
sent according to this statute, it was holden to be a caM 
within the statute, and that a motion to set aside the awui 
should be made within the time above-mentioned. Raukwertk 
v. Barron, 3 Dowl. 317. 1 Har. & tV, 122. The time here 
limited is computed from the day the award is puUkhed, thit 
is^ from the day on which notice of it is given to the parties. 
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^utsdbrook v. Dunkin, I Dowl, 722. Where it was published 
tfter the essoign day and before the quarto die post of the term, 
this was holden to be within the term, and consequently that 
tbe ptrty had until the last day of the next following term. 
teiiio?eto set it aside ; Re Burt, 5 B. & C. 668 ; but it is 
^doubtftd whether it would be holden so now, as the 
^>nii ire fixed to commence on particular days by stat. 1 1 G. 4 
*lW.4,c. 70, 8. 6. 

Where the submission is by rale of court or judge's order, 
^tboQgh it does not come within the above statute, yet, in 
ttilogy to the statute, the court require the motion to set 
vide an vmrd in such a case to be made before the end of 
tiie term next after the publishing of the award. M" Arthur 
V. CampheU, 2 Nev, & if. 444. Potter y« Newman, 4 £hwL 
^tmdeee WbrraU y. Deane, 2 Dotol. 261 . But as the court 
*K not bound by the statute in these cases, they will not 
iotist rigidly upon the rule thus laid down by them, if a suffi- 
^CDt case be made out to induce them to entertain the mo- 
tion at a later period. Rogers v. DaUimore, 6 Taunt, 111. 
Bobbs V. Ferrars, 8 DowL 779. It has been holden, however, 
to be no excuse, that the party did not obtain the award in 
time, owing to the arbitrator demanding an exorbitant sum 
^ his award. M* Arthurs, Campbell, 5 B. 8l Ad, 518. See 
•2io Bmet v. Ogden, 7 Bing, 258. Hayward v. Philips, I Nev, 
ftp, 288. Kennard v. Harris, 2 B. & C. 80i. 

If the submission be by order of nisi prius, and a verdict 
taken, a party intending to move to set aside the award or 
certificate of the arbitrator, must do so within the time 
tUowed for moving for a new trial, unless a sufficient reason 
kf delay be shown ; Rawsthome v. Arnold, 6 B. & C. 629. 
Berrawdale v. Hitchener, 3 B. & P. 244. Thompson v. Jennings, 
10 Moore, 110; and this, even although the objections all 
q)pear upon the face of the award. Sell v. Carter, 2 Dowl. 
H5, So where the arbitrator ordered a verdict to be entered 
or 254/., and then stated certain facts for the opinion of the 
xmrt, and directed that if the court should be of opinion on 
hese facts that the verdict should be for 125/. only, the 
lamages should be reduced to that sum : the court held that 
. motion to enter the verdict for the latter sum, should have 
een made within the regular time for setting aside the award. 
Inderson v. Fuller, 4 Mees, & W, 470. This rule however, is 
ot to be deemed imperative, although the court usually re- 
ulre a strong case to justify their departure from the practice 
itablished by it. Sherry v. Ohes, 1 Har. & ^. 119. And it 
I confined to cases where the cause only is referred, and does 
ot extend to cases where there is a reference of the cause and 
il matters in difference. Moore v. Butlin, 7 Ad, & El. 595. 
layward v. Phillips, 6 Ad. & £Z. 119. AUenby v. Proudlock, 
Dowl, 54, per Coleridge, J. see Lyng v. Sutton, 5 Dowl. 39 
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cent. But if the judgpnent signed upon the verdict in such a 
case, be irregular, by reason of some defect appearing upon the 
face of the award, the party may move to set aside the judg- 
ment, although the time for impeaching the award may have 
elapsed. Manser v. Heaver, 3 B. & Ad, 295. And the same, 
where a judgment is signed in pursuance of a submission hy 
judge's order or rule of court. Doe v. Homer et ai. 8 Ad. k 
EL 235. 

In the rule nm must be stated all the objections to the 
award, intended to be insisted upon at the time of making such 
rule absolute. R. E. 2 Q.4, K. B; R, M, 10 G. 4,r. 3, CP.; 
11 Price, 57. And this rule extends also to cases wiiere 
merely a certificate, and not an award, has been given by the 
arbitrator. Carmichael v. Houchen, 3 Nev. fc M. 203, Whaiki/ 
▼. Morland, 2 Cr, & 3f. 347. The objections must be stated 
in the rule, with certainty and precision ; it is not sufiScient to 
say, generally, that the arbitrator has exceede<^ his authority, 
or that the award is uncertain or not final. Boodle v. Domes, 4 
Nev, & M, 788. Gray v. Leaf, 8 Dowl. 654, or that the ar- 
bitrator had made his award under a misapprehension of the 
terms of the reference, AUenby v. Proudiock, 4 Dowl 54, or 
the like. But stating that the arbitrator has not awarded on 
a matter in difference submitted to him, has been deemed 
sufficient. Dunn v. WarUers, 9 Mees, & W, 293: Where 
however, a verdict is taken subject to an award, and a jadg- 
ment is irregularly entered thereon, it is not necessary, in 
moving to set aside that judgment, to state the grounds of 
objection, although they arise upon the face of the award. 
Manser y. Heaver, 3 B. & Ad, 295. Or if the motion be made 
upon affidavit, and the objections be there stated, it is not 
necessary to statethem in the rule. RanDHhome v. AmM, 
6 B. & C. 629. 

Previously to moving to set aside the award, the order or 
agreement of submission must be made a rule of court. But 
it seems that it is not necessary, though usual, to make tbe 
enlargements a part of the rule ; Re Welsh et al, 1 DottH. 
N, C, 331 ; although it is otherwise, we have seen, (ofite 
p. 254,] when it is intended to enforce the award. The rule 
must be drawn up, on reading the rule by which the matter 
was referred, Christie v. Hamlet, 5 Bing, 195, and a copy of 
the award. Sherry v. Ohes, 1 Har. & W. 119, 3 DotpL 349. 

In the court of Queen's Bench, cause cannot be shown 
against this rule, on the last day of term, but the rule must 
be enlarged until the term following. R. M. 36 G. 3. And 
the practice is the same in the Common Fleas, BignaU v. 
Oale, 2 Man. & Gr, 830, and Exchequer. 
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For ichat defects an award wiU be set aside. 

It may be necessary to premise, that an award may be bad 
in part, and good for the residue, Manser v. Heaver, Z B.St 
Ad. 295. Addison v. Gray, 2 WUs. 298. Hetherington v. 
Bobinson, 8 Law J. 148, ex. Winter v. Lethbridge, M*Ckl: 
253. Doe v. Richardson, 8 Taunt. 697. Morgan ▼. 5mtM, 1 
Amt/. ^. C. 617, if the parts can be treated as distinct and 
iqMurate. It may be necessary to premise also, that In con- 
sidering an award, upon an triplication to set it aside, the 
court will make no distinction between legal and other arbi- 
trators, or treat the awards made by the one in any manner 
diffidently from those made by the other. Jupp. y. Oraffson^ 
1 Cr. M, & R. 523. Htmiig v. Railing, 8 DowLS19. The 
objections usually made to awards, may be classed under the 
following heads >— 

Misconduct of the arbitrator.'] If an award be obtained by 
"corruption or undue means," it will be void, and the court 
shall set it aside ; 9 & 10 H\ 3, c. 15, s. 2 ; although it would 
be no answer to an application for an attachment. Brazier ▼• 
Bryant, 3 Bing. 167, nor could it perhaps be pleaded to an 
action on the award, &c. 1 Saund. 327, a (5). So, an award 
may be set aside, for collusion or any other gross misbehaviour 
of the arbitrators. Sturt v. Moggeridge, 2 Tidd, 894, see WdU 
Umshaw v. Marshall, I Har, & W. 209. Where an action for 
the price of a phaeton was referred to a coachmaker, and the 
question was whether the phaeton was built according to a 
certain agreement ; at the first meeting the plaintiff produced 
seven witnesses, and requested that they might be examined ; 
but the arbitrator, after inspecting the phaeton, said there was 
no use in examining witnesses, and ultimately awarded in 
&vour of the defendant : the court, upon application, set aside 
the award, saying, that although the arbitrator were not 
guilty of misconduct, in the bad sense of that word, yet he 
was bound to examine the plaintiff's witnesses. Phippsy. 
Ingram, 3 Dowl. 669, and iee Arum, 2 Chit. 44. Pepper v. 
Gorham, 4 Moore, 148. DotUngton v. Hudson, 1 Bing. 384. 
Potter V. Newman, 4 Dowl. 504. So, if an arbitrator proceed 
ex parte, in the absence of one of the parties, the court will in 
general set aside the award, unless a very strong case of wilful 
delay on the part of the party not attending, be made out. 
Gladt/nn v. Chikote, 9 Dowl. 550. So, where the plaintiff 
attended before the arbitrator by counsel, without giving 
notice of it to the defendant, and the latter thereupon prayed 
an adjournment, that he might have an opportunity also of 
instructing counsel ; but this was refused, unless he would 
pay the costs of the day, and there was an award against him : 
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the court set aside the award, saying that^ it was unreasonable 
that one party should have the assistance of counsel, andthe 
other not. IVhatley v. Morland, 2 Or. & 3/. 347. So, where 
all matters in difference between certain parties, weie 
referred to a barrister and two merchants, they or any two of 
them to make an award ; the merchants left a point of liw, 
which arose in the case, wholly to the decision of the beiroter, 
and he and one of the others made the award: the cooit 
set it aside, because as to the point of law, it was tiie 
decision of one arbitrator only. lAttle et al, v. NMtm, 
2 Man. & Or. 351. So, where an uminre, on being chosen, 
was requested by one of the parttes to recall the witnesses 
and examine them, but he refused to do so, and decided merely 
upon the notes of the arbitrators, the court set aside the award. 
Re Jenhmt et al., 1 DowL N. C. 276. But where an umpire^ 
instead of examining the witnesses, allowed the arbitrators to 
do so for their respective parties, and received the examina- 
tions from them, and he was not requested by the parties to 
examine the witnesses himself, the court hdd that this was no 
objection to the award. Re Tunno & Bird, 2 Nev. & JIf. 328. 
Ttvogood V. Twogood, Id, 385 n. So, re-examining some of 
the witnesses, in the absence of the parties, Atkinamy. Abra- 
ham, 1 B,%iP. 175, or excluding both parties and witnesses, 
except the witnesses immediately under examination, BmMt 
y, Laycock, 2 Car. & P. 574. but see Re Hick, 8 Taunt. 694, 
or not having exam'med the witnesses upon oath, no objee* 
tion being made on this account at the time of the examhui- 
tion, Ridout v. Pye, 1 fi. & P. 91, or refushig an appUcatioa 
for a further meeting, after the examination of the ¥ntnes8ei 
had been finally closed by consent of both parties. Ringer v. 
Joyce, I Marth, 404, if not clearly shown to proceed fnm a 
corrupt motive, is no ground for setting aside an award. So, 
the mere fact of an arbitrator being indebted to the party i& 
whose favour he made his award is not of itself sufficient to 
set it aside, though the other party were ignorant of the cir- 
cumstance when the arbitrator was i^pointed, and as soon u 
he knew it, objected to the arbitrator's proceisding. Morg» 
▼. Morgan, 1 Dowl. 611. So, where the alleged misconduct of 
the arbitrator was known to the parties time weeks beibre 
the award was executed, and no complaint whatever was made 
upon the subject, the court held that the parties had thereby 
waived the objection to it. Bignall v. Oale, 2 Man. k Or. 
830. So where evidence was received by the arbitrators at a 
meeting improperly convened, at which neither the plabitif 
nor the defendant were present, but the arbitrators swore that 
they did not consider that evidence in making their award, 
and that the parties had subsequentiy proceeded with their 
case before them : the court refused to set aside the award. 
Kingwell v. Elliot et al., 1 Dowl. 423, 8 Law J, 241, op. 
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Mitiake tfi Imw, Sfc] Ai parties, bj submittin^heir case to 
arbitration, have dioaen to tubititate an arbitFator for a court 
and jary, the oouit win not set aaide an award, or the certificate 
of an artMtiKtor, Price v. Price, 9 Dowl. 334, for an alleged 
mistake of the wbitralor, either in point of tew or in point of 
iKt, WoMemberg v. Lagemtm, 6 Taunt. 2M. Bouttitiery. 
Tkiek, lD,kR. 866. WUton et al, ▼. Kihg, 2 Cr. & M, 689. 
8€Mge Y.Aikwin, 8 Low J. 43, at. Avelett ▼. Ood^iani, 11 
Lmc /. 138, cp. Delver ▼. Bame$, 1 Tarnnt, 48. JVade v. 
MtOpae, 2 Dowi. 638. Penyman v. SteggaU, Id. 726. i<nii. 
f/rw^r ▼• MarAaU, 4 DO10I. 598, 1 Hot. & H". 643. Spmet 
▼. Qcodf<aiow, 4 Dotr/. 642, 2 Btn^. iV. C. 532, H^xic. 400, 
whether the arbitrator be a barritter or not, Ja^ y. Orayson, 
3 Dewl. 199. .<l«*ton v. Poynter, Id, 801. 5m 2 DowL 651. 
vnleaB the mistake appear upon the hce of the award, Payne 
▼. AtoMy, 9 Moore, 666. SAarmon y, BeU, 5 M. & 5. 504. 
Grsii^i Y. Symmu, 1 fiiiif • 104. ilmet y. MUward, 2 3foorf, 
713. See Bird y. Pmrictf, 6 Meet, k W. 754. Ifoore y. Butlm, 

7 ild. & Ef. 595. 5fmfA y. Festiniog RaUway Co. 4 Binf . A\ C. 
83, or on some other paper delivered with it, Kent y. EUtob, 

8 JBasf, 18. Jonet y. Corry e^ a/. 5 Bing. N. C. 187, and the 
kw be quite dear upon the point ; RichanUon y. Nour$e, 3 B. 
Ie a, 237 ; or unless the mistake be so gross, as to imply 
idscooduct in the arbitrator. Chase y. TVettmure, 13 East, 
357. Re HaU y. Hinds, 2 Man. & Qr, 847. Nor can 
such mistake be amended bj the arbitrator himself. JVard y. 
i>Mii, 3 B. ft Ad. 234. JSdEp. Cuerton, 1 D.SlR. 774. /mne 
V. £lnofi, 8 East, 54. If the award order an act to be done, 
which is illegal, the court will set it aside ; Alfier y. Samll, 
5 TamU. 454. Aubert y. Maze, 2 B. & P. 371 ; but if the 
award appear to be contrary to some rule of practice of the 
courts merely, the court will not interfere. Re Batis^er, 2 B. 
k A, 691. But see Broadfmrst y. DarHngton, 2 Dowl. 38, 
$emb. cont. If indeed the submission authorise the arbitrator 
to state the fiM:ts specially on his award, and he do so, the 
court will then decide any point of law which may arise ft'om 
them. Jephson et al. y. Hawkins et al, 2 Man. ft Cr. 366. 
Frsmee ei al, y. White et al. 8 Dowl. 53. Ferguson v. Norman, 
8 Law J. 3, cp. This however must be deemed merely a per- 
mission ; it does not bind him to make any such statement. 
Wood y. Hotham, 5 Mees. & W. 674. Bradbee y. Mayor of 
London, 1 1 Law J. 209, cp. And the arbitrator should refrain 
from doing this, unless warranted by the submission ; where 
in such a case, he not only stated the facts, but his own judg- 
ment also, the court of Exchequer refused to examine the facts, 
saying that the arbitrator's opinion upon them vrvis final. 
Barrett v. Wilson, 1 Cr. M. & R. 686. Barton v. Ranson, 
8 Mees. ft W. 322. JVright et al. v. Cromford Canal Co. 1 Ad. 
ft El, N. C, 98. Archer v. Owen, 9 Dowl. 341. 
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Airanl no$fiurtwmg the iuhmiuum,1 The awud must stxktty 
pursue the submiition : if the parties mibmit one thing, and 
the arbitrator decide another, the award ia clearly bad, u not 
being authorised by the submission. See Hall v. Aldenm, 
2 Hing, 476. Also, if by the terms of the submission, the 
arbitrator " shall and may" awai'd upon a certain matter, he 
must. Cramp v. Adney et al. 1 Cr. k M. 355. But whoi the 
reference was of a cause and all matters in difEb«noe, and the 
a\^-ird recited it as a reference of the cause only, this mi 
hulden to be no ground for setting it aside, or opposing an 
attaciiment for not obeying it. Paull y. PauU, 2Cr.kM, 289. 

That the arbitrator hoM exceeded kit authority.] Where s 
cause is referred before trial, or where the submission is sQeot 
as to a verdict, the arbitrator has no authority by his award to 
direct a verdict to be entered ; if he do, the court will set 
aside the award. Jacksoti v. Clark, 1 M'Clel. & ¥. 200. 
HutchinMon v. Blackwell, 8 Bing, 331. So, if a cause be 
referred, with authority to the arbitrator to order a veidict 
to be entered, if instead of ordering it to be entered for one 
]«rty or the other, he order a tiet jnvcestui^ the court will eet 
aside his award. Hunt v. HwU. 5 Dowl. 442. Lemmng v. 
Feamley, 2 Sf!v, & A/. 232. So if he decide upon a right not 
claimed, or which has been abandoned. Hooper v. Hocper, 
1 M'Clel. & }'. 509, Crowfoot et al, v. Londtm Dock Co. 2 Cr. 
& M. 637, and see Bofmer v. Lub^, 1 Brod.k B, 80, or ex- 
pressly excluded, Harris v. Thonuu, 2 Mees. & W. 32, or not 
included in the submission. Pawner v. Hatton, 7 Mees. k W. 
211, or decide as to persons who are not parties to the sab- 
mission, see Fisher v. Pimbleij, 1 1 Eaai, 188, or order some- 
thing to be done upon .the land of a third person, who is not 
party to the submission. Turner v. Swainson, I Mees. & IV' 
572, or where costs are in his discretion, and he awards costs 
as between attorney and client, instead of costs as between 
party and party: Succomhe v. Babb, 6 Mees. & HI 129: the 
award will be set aside, on the ground that he has ex- 
ceeded his authority. But where the right of two rectois 
to the tithes of certain lands i^tis referred, with power to de- 
vise all means to prevent future litigation between them, it 
was holdcn that the arbitrator did not exceed his authority by 
awarding an undivided moiety of the tithes to each. Pntssv 
v. Goring, 3 Taunt. 426. So where authority was given to sn 
arbitrator to decide on what terms a partnership agreement 
should be cancelled, and he awarded, amongst other things, 
that one partner should have all the debts, and that he should 
be at liberty to use the name of .the other in suing for 
them : it was holdcn that, in giving the power of using the 
partner's name, he had not exceeded his authority. Burton v. 
Wigletj, 1 Bing. N. C. 665, aryi see Morley v. ^'etvman, 5 D. 
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4 jR. 317. Reeves et al. v. WGregor et al. 9 Ad. & El. 576. 
So where a verdict U taken subject to the certificate of an ar- 
bitrator, he may order a verdict to be entered for the defen- 
dants, although no authority be expressly given to him to do 
80. Jones V. Hawkes, 10 Ad. & EL 32; and see Patch s. 
Fmntain, 5 Bing, N. C. 442. BrowH v. Watson, 8 Dotcl. 22. 
So, where in an action brought by the assignees of a bankrupt 
against a debtor to the estate, all matters in difference were 
referred, it was holden that the arbitrator did not exceed his 
authority by awarding that thCfassignees should refund a por- 
tion of a certain sum which the debtor had before paid to 
them. Malcolm v. FuUarlon, 2 T. R. 645, So, where a cause 
was referred, and the -arbitrator awarded the plaintiff a greater 
sum than he claimed by his .particulars, but tlie particulars 
had not been brought before the arbitrator : the court refused 
to set aside the award, but they granted a rule nisi to reduce 
the amount. Kenridt v. Phillips, 7 Mees. & /r. 415. And 
e¥€n in cases where the arbitrator may have exceeded his 
authority, if the ezoess can be separated from the other parts 
ci the award, aa, for instance, where he exceeds his authority 
by awarding costs, that shall not vitiate the award as to 
the residue. AUchesoa v. Carney, 9 Moore, 381. Jlard v. 
Hall, 9 Dowl. -610. Re Doddingion & Bailward, 8 htw J. 
331, <p. Cockbtem et al, v. Newton, 10 Law J. 207, cp. 

That he has turf awarded on all the matters refern^l to him.'] 
Where two distinct matters, with all other matters in difference, 
are referred, if the arbitrator omit to decide upon one of such 
dirtinct matters, that vitiates the whole award ; Randall v. 
Randall, 7 East, 81. Robson v. Railfon, 1 B. & Ad. 723. Norris 
V. Daniel, 2 Dowl. 798. Ti'ykes v. Shipton, 3 Nev, & .V. 240. 
Hay ward v. Phillips, 1 Nev. & P. 288. Vpperton v. Tribe, 
1 Har. & IV. 280 ; and the same, where he refuses or omits to 
abjudicate between all the parties to the reference. Winter v. 
White, 2 Moore, 723. Samuel v. Cooper, I R.k W. 86. Where 
for instance an action on a promissory note, with a count 
upon an account stated, was referred, and the arbitrator omit- 
ted to award as to the count on the account stated : the court 
set aside the award. Gisborne v. Hart, 5 Mees. & W. 50. So, 
where an -action of ejectment was referred, and the arbitrator 
found tliat the lessor of the plaintiff was entitled to a part of the 
lands claimed, setting them out by metes and bounds, but said 
nothing as to the residue, the award was holden bad, and the 
judgment signed in pursuance of it set aside. Doe v. Horner 
et al, 8 Ad, & El, 235. So, in trespass, where several issues 
were joined, and there was judgment by default upon a new 
assignment, and the venire was as well to try the issues as to 
assess damages on the new assignment ; at the trial a verdict 
was taken for the plaintiff, subject to the award of mv ^\Va- 

VOL. II. n 
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trator, who awarded that a verdict should be entered for a cer- 
tain sum, but took no notice of the new assignment: theawird 
was holden bad, and set aside. Wyke$ v. Shipton et al, 8 Ad.kEl. 
264 n. Re Rider et al. 3 Binff. N. C. 874. Stone ▼. PJMiiqw, 4 
Jd, 31.n'»odet al. v. Duncan, 7 Dowl, 9 1 . But it is for the cooit, 
in construing the submission, to say whether the matter alleged 
to be omitted, was one of the matters submitted or not; «f 
Re Hurst, I Har. & fi\ 21 y Angus v. Ret^ford, \2 Lim I 
180, ex ; and for the party to make out, not only (that tin 
arbitrator has omitted to award upon such matter, Ingram v. 
MUnes, 8 East, 445, but that it was brought before him u i 
matter in dispute, Martin y. Thornton, 4 £^. 180. Layman t. 
Qowan, 1 Law J. 95, cp., and that he did not take it into liis 
consideration. R. v. St. Katharine's Dock Co, 1 Nev. & M. 
121. Whether the award expressly notice every matter in 
difference, or not, seems to- be immaterial, if the arbitrator 
have in fact decided upon all matters in difference submitted 
to him. Gray v. Gwennap, 1 B. 9i A. 106. Hay liar v. £^. 
6 Bing. 225. Dunn v. IVarlters, 9 Mees. & fV, 293. n'yatts. 
Cumell, 1 Dowl. N. C. 327. Day v. Bonnin, 3 Bing. N. C 

219. 

I 

That the award is uncertain.'] The matter awarded must be 
stated with certainty, that the party may know what he has to 
perform, and that the court may see that the arbitrator has not 
exceeded his authority. Where an action of assumpsit, and all 
matters in difference, were referred at nisi prius, with power to 
the arbitrator to direct a verdict to be entered for either party, 
and the arbitrator directed a verdict to be entered for die 
plaintiff, without saying for what amount ; the court held the 
award bad for uncertainty, although it also awarded that the 
defendant was indebted to the plaintiff in 260/. ; because that 
sum might have been due with respect to the other matters in 
difference, and not in the cause, Martin v. Burge, 6 Nev. 9tU. 
201. But where in debt on a money bond, the only plea was 
payment by a co-obligee, and the arbitrator directed a verdict 
to be entered for the plaintiff, without stating what amount 
was due upon the bond : the court hdd the award to be suffi- 
cient. Cayme v. Halts, ^D.ScR. 224. An award that A. or B. 
shall do a certain act, is bad for uncertainty. Lawrence t. 
Hodgson, 1 Young k J. 16. But an award directmg one of two 
things to be done, in the alternative, is good ; for if one beun* 
certain or impossible, the party must perform the other. Sim- 
monds v. Swaine. 1 Taunt. 549. Where arbitrators awarded 
that 230/. was due to the plaintiff, and that out of that 
sum 93/. should be paid for the expenses of the reference, 
and for the costs of certain actions due to the plaintiff's attor- 
ney : this award was holden to be uncertain and bad, as it did 
not particularize what portion of the 93/. was to be apfMropriatod 
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to the expenses of the reference, what portion to the costs in 
each action. Bobinaon v. Hmdenon, 6 3/. & S. 276. Where 
an mward found that certain fixtures of the value of 11/. were 
wrongfaUy removed by a lessor of certain premises, and that 
the lessee should replace them with others, and that the lessor 
dioald pay him Hi.: this was holden bad for uncertainty, in 
not specifying the quality, description or value of the fixtures 
to be set up by the lessee. Price v. Parkin, 10 Ad. & EI. 139. 
So, where an action, in which there were several issues, was re- 
feired, and amongst other things the arbitrator awarded that the 
costs of the several issues should be paid "to the plaintiff or to 
the party entitled thereto :" the award, as far as related to 
the costs, was hdden to be void for uncertainty. Hetherington 
V. Robinton, 8 Law J. 148, ex. So, where an ejectment on 
several demises was referred, and the arbitrator ordered a ver- 
dict to be entered for the plaintiff generally, without saying on 
which of the demises, the award was holden bad for uncer- 
tainty. Doe V. HUlier, 12 Laic J. 166, 7//. liut awarding 
that an executor shall pay a certain sum on a certain day, out 
of assets in his hands, has been holden sufficiently certain, 
without expressly stating that he has assets to that amount. 
Love V. Honeyboume, 4 D.h R. 9\4, So, awarding that two 
persons should pay a debt, in ' proportion to their respective 
shares in a ship, the ratio of their shares not being disputed, 
has been holden sufficiently certain. fVohlenbert^ v. Lageman, 
6 ToiuU. 254. And where a cause and all matters in diffe- 
rence were referred, and the award found that nothing was 
doe to the plaintiff, this was holden to be sufficiently certain, 
being equivalent to a finding that the plaintiff had no right to 
rscover in the action. Dickint v. Jarvii, 5 B. & C. 528. HayUar 
V. EUii, 6 Bing. 226 ; and see Doe v. Richardton, 8 Taunt. 697. 
Cooper V. London, 1 1 Law J. 222, ex. 9 Mees, & W. 60. So, 
where an action of assumpsit, in which there was a plea of 
payment of 30/., and of payment into court of 45/., was re- 
fmed at nisi prius, and the arbitrator certified that 74/. Is. 
was the proper sum to be paid by the defendant to the plain- 
tiii; this was holden to be equivalent to a verdict for the defen- 
dant. Slater v. Yates, 2 Mees. & fV, 67. So, where an action 
and all matters in difference were referred, and the arbitrator 
ordered a verdict to be entered for the plaintiff for 500/., and 
alio awarded him a further sum of 350/. as damages "for griev. 
apces not included in the plaintiff's declaration ;" the court 
held that to be sufficiently certain, for it was matter of evi- 
dence what matters in difference were laid before the arbitrator 
Wrighiiony. Bywater et al, d Mees. & fF. 199; and see R^ 
Brown 9l Croydon Canal Co. 9 Ad. U El. 522. Even where an 
action and all matters in dtffierence were referred, and the arbi- 
tiator awarded a gross sum to the plaintiff for his damages in the 
action, and for the several other matters in difference referted 
n2 
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and submitted to him, without saying how much in respect of 
the action, and how much for the other matters : this ?ns 
holden to be sufficiently certain. Tofflor v. Shuttkworth, 
8 Dowl. 281. So, where an award, dated the 13th October, 
awarded a sum of money to be paid "on the 28th day of Octo- 
ber next," the court held that it sufficiently appttred that 
" next " had reference to the day, not to the month, and that 
the money was to be paid on the 28th of the same month of 
October in which the award was dated. Brown v. Snuth, 
8 Dowl. 876. So, where an action of trespass to houses and 
lands was referred, with power to the arbitrator to settle at 
what price the defendant should purchase the plaintiff's ''pro- 
perty," and the arbitrator fixed a certain price at which the 
defendant should purchase the plamtiflf s said " property," it 
was holden that this was sufficiently certain, without spedfying 
the property, as that was not a matter in difference. Round 
V. Hatton, 12 Law J. 7, ex. 

That it is incormsterU.] If one part of an award be inoon* 
sistent with another, so as to render it uncertain what is to be 
performed, the award is l>ad, and cannot be enforced. There- 
fore in assumpsit, where the defendant pleaded the geneial 
issue, payment, and set off; and the arbitrator, to whom the 
action and all matters in difference were referred at nisi prios, 
awarded that a verdict should be entered generally for the 
defendant, instead of awarding separately on the several issues: 
the court held the award to be inconsistent and bad, and set 
it aside. Fenton v. Dimes, 9 Law /. 297, qb. seti vide u^ 
But where an action for use and occupation and for goods 
sold, &c. in which there was a plea of the general issue and a 
set-off, was referred at nisi prius, and a verdict taken for 
plaintiff, and the arbitrator was to certify whether the verdict 
should stand, and tot what amount, or whether it should be 
vacated and a verdict entered for defendant ; and he certified thiA 
the verdict should be vacated and a verdict entered for the defen- 
dant generally : the court held that there was nothing incon- 
sistent in this, for the defendant might not be indebted to the 
plaintiff, and the plaintiff might be indebted to the defendant^ 
and so both pleas be true. WUUams v. Mouladale, 7 Mees. k 
W, 184. And see Cooper v. Langdon, 9 Mees. & TV, 60. Duke 
of Beaufort v. fVekh, 10 Ad. & Rl. 527. MaUmeff v. StaeUey, 
2 Dowl. N. C. 122, 12 Law J. 92, cp. Duckworth v. HornioR, 
AMees.8ifV.^2. 

That it is notflnak} Where several matters are referred, and 
some only decided by the award, we have seen that the award 
is bad ; supra ; and it is bad, because it is not a final settlement 
of the matters ui diffierence between the parties. See Sawmti 
y. Cooper, 4 Nev.fcM. 520. Rm y. Boards, B Ad. 9(, El, W^ 
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So, where it was awarded that the defendant should pay a cer- 
• tain sum to the plaintiff, unless he should within twenty- 
one days exonerate himself from certain payments and receipts, 
and in that case he was to pay a less sum : this aw^u^ was 
holden to be inconclusive and had. PedAey v. Ooddard, 

1 T. R. 73. So, where the award ordered a verdict to be en- 
tered for the plaintiff, and that the defendant should do cer- 
tain work, and if the plaintiff should be dissatisfied with the 
work, he might adduce evidence before the arbitrator of its in- 
sufficiency, at any time within two months : the court held this 
latter part of the award bad ; but that such part might be re- 
jected, and the award stand good for the residue. Manser v. 
Heaver, 3 B. & Jd. 295. So, where the award merely ordered 
a nonsuit to be entered, without otherwise adjudicating on the 
matters in difference, it was holden bad, as not being a final 
determination of the matter of the suit ; and this, although 
by the terms of the submission he had authority to order a 
nonsuit. HVd et al. v. Holt et al. 9 Mees, & fr. 161. So, 
where all matters in difference between A. & B., partners, 
were referred, and the arbitrator awarded that A. was indebted 
to B. SOOOi. and ordered payment, and that B., on payment 
tliereof, should pay to certain bankers such sum as should be 
sufficient to release certain deeds of A. which had been pledged 
to them, but the award did not ascertain what that sum was : 
the court held that the award was not final on that point, 
and therefore bad. Hewxtt v. Hewitt, 1 Ad. & El, N. C, 110. 
And tee Re Marshall, 12 Law J. 104, qb. But where two parties 
agreed to be bound by the opinion of a barrister, and he gave 
his opinion in favour of one of them '• this was holden to be 
final, although it recommended that a printed statute should 
be compared with the parliament roll before the matter was 
settled, under a doubt whether the statute was not misprinted. 
Price V. Hollis, 1 M. & 5. 105. So, where a cause and all 
matters in difference were referred, and the arbitrator awarded 
as to all, except a certain claim by the plaintiff for a loss on 
hats, and as to that claim he found that no sufficient evi- 
dence was laid before him to show that any loss had been 
sustained, up to that time : this was holden to be sufficiently 
final. Cockbum et al, v. Newton, 2 Man. & Or. 899. So, an 
award that certain actions shall be discontinued, and each 
party pay his own costs, is final and good, being in effect 
an award of a stet processus, Blanchard v. Lilly, 9 East, 497, 
Hawkins v. Colclough, 1 Burr. 274. And see Yates v. Knight, 

2 Bing, N. C. 277. So, where a suit and all matters in diffe- 
rence were referred, and the award found that the plaintiff 
had no demand upon the defendant with respect to the action 
or on any other account whatsoever, this was holden sufficiently 
final, although the suit was not thereby put an end to in 
terms. Jackson v. Yahsley, b B,%l A. 848. Harding v. For- 
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Shaw, 1 Meet. & fV, 415. And see Eardiey v. Steer, 2 Cr, U.kK 
327. Steepelv. BwisaU, 2 Har. & fF. 11. Dt&6tn y. Mar?. 
o/ Anglesea, 2 Cr. & M. 722. So, where the dedaratiou vnus 
for two distinct causes of action, and the award ordered a 
general verdict for the plaintiff for a certain sum, this was 
holden sufficiently certain, without awarding specifically as 
to each cause of action. Bird v. Cooper, 4 Dotal. 148. Sk 
Gyde v. Boucher, 2 R. Bi W. 127, 5 DowL 127. DuchDwi^ 
V. Harrison, 4 Mees. & W. 432. Savage v. Askwin, 4 Af«ei. 
& >f' . 530. Cooper v. Langdon, 9 /d. 60. Makmy v. Sfocft/y, 
12 LflM? J. 92, cp. On the other hand, where two actions, in 
which there were several issues, were referred, and the arbi- 
trator found separately on the several issues, without stating 
that the finding terminated the suits : the court held the award 
to be sufficiently final. Allen v. Loire, 12 Lam J. 115, qb. 

That it is void."] If an award be void, the court will not on 
that ground set it aside, if nothing can be done upon it without 
suit or application to the court ; but if the party can enforce 
it, without applying to the court to enable him to do so, as for 
instance, if the award order a verdict to be entered, there the 
court will set it -aside, for otherwise the party might proceed to 
judgment and execution upon it. Doe v. Brown,b B. & C 
384. And see Preston v. Eastwood, 7 T. R, 95. 

For perjury or fraud.'] The court will not set aside as 
award, although the affidavit in support of the implication 
disclose strong imputations upon the testimony of a material 
witness, who was examined before the arbitrator. Seaks v. 
East London Waterworks Co. 1 Hodg. 91. Nor vwll the court 
set aside an award, on the ground that the order of reference 
has been fraudulently obtained; the application ought to be to 
set aside the order of reference, and should be made within 
due time after the order was obtiuned. Sackett v. Owen, 
2 Chit. 39. 
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a draft of the affidavit ; and hamng corrected and 

, engrots it on plain paper, and have it bwom either in 

b^ore a judge or commissioner, 

illowing is a general form : 

' Queen's Bench [or " Common Pleas," or " Ejcdiequer 
tt 

Between John Nakes, plaintiff, 

and 
Joseph Styles, executor of the last 

will and testament of John Styles, 

deceased, d^endant. 

Styles, of Russell Square, in the County of Middlesex^ 
t, the above-named defendant, Henry Smith, of Pur- 
nn, Holbom, in the County of Middlesex, gentleman, 
for the said defendant, George Dunn, clerk to the said 
mith, and James Fraser, clerk to Thomas Andrews, of 
^ Inn, FUet'Street, in the city of London, attorney at 
frally make oath and say : And first, " this deponent. 
Styles, for himself, saith that," [&c.] ; " And this 
'further saith that," [&c.] " And this other deponent, 
mith, for himself, saith that," [&c.] "And this depo^ 
orge Dunn, for himself, saith that," [&c.] " And this 
I, James Fraser, for himself, saith that," ;[&c.] **And 
onent, Joseph Styles, for himself, further saith that," 
* And these several deponents, Joseph Styles. Henry 
George Dunn, and James Frasen, further say thai," 

m" [if in court] "in court this J. S, 

\fof 1843. H,S. 

Sworn" [if before a judge] "at G. D, 

nbers in Serjeanfs Inn, Chan- J, F, 
le, this — day of^-—- 1643, 
e 
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or> "5tr«ffi" [if before a commis* 

aioner] " at — in the county of , 

#A« — day of 1843, before me, 

L.M, 
a commissioner of the 
$aid couri itf Queen's Bench " [C. P. or 

E,€fP.] 

or, " c^rmed" [instead of " stoom" 
as above, if the party be a Quaker J 

If sworn by two or more persons, the jurat must be thus-.] 
The above-named deponents^ Joseph Styles, Henry Smith, George 
Dunn, and James Eraser, were severally sworn [&c. as above.] 

If sworn before a commissioner, by a markman, or person 
who from his signature, appears to be illiterate, the jurat must 

be thus :] " Sworn at in the county of ^^^ this day 

of 1848, before me; and I hereby certify that the above 

affidavit was read in my presence to ' [the deponent],' and that 
he seemed perfectly to understand the same, and that he [made 
his mark, * or ' wrote his signature"] thereto in my presence" 

L.M. 
A Commissioner of," &c. 

Title of the court,] In strictness, in all cases, the affidavit 
should be intituled in the court in which it is to be used. 
Osborne v. Tatum^ 1 J3. &/». 271. But if there be any other 
thing on the face of the affidavit, which sufficiently indicates 
the court in which the affidavit is to be used, it is^ usually 
deemed sufficient. If sworn before a judge of the court, it 
may be read, although not intituled. R. v. Hare, 13 East, 
189. And by R. G, H, 2 W, 4, s, 4, " an affidavit sworn before 
a judge of any of the courts of King's Bench, Common Pleas 
or Exchequer^ shall be received in the court to which such 
judge belongs, though not intituled of that court ; but not in 
any other court, unless intituled of the court in which it is to 
be used." So, where an affidavit was sworn before the filacer, 
and used in the court of which the filacer was an officer, it 
was holden sufficient, although not intituled of the court; 
Bland v. Drake, 1 Chit, 1 65 ; and the same, if sworn before a 
commissioner, and he states himself in the ji:^t to be a com- 
missioner of the court. R, v. Hare, 13 E(isi, 189; and see 
XJrquhart v.Diok, 3 Dowl, 17. And even where an affidavit is 
sworn in Scotland, before a commissioner, who describes 
himself in the jurat as a commissioner of the courts of Exche- 
quer and Common Pleas in England, the court of Exchequer 
held that it might be used in either of the courts, although 
not intituled ; White v. Irving, 2 Mees. & JV, 127 ; and that 
it might be intituled of. the court in which it was to be used, 
after it was sworn.. Perse t. Browning, I Mees, & W, 362; 
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Where an affidavit was intituled "In the Common Place/' 
instead of " In the Common Pleas," it was holden sufficient. 
Rolfe V. Burke 1 4 Bing. 101. Where a prisoner, in the custody 
3f the sheriflf of a county under process from an inferior court, 
vy^as removed into the custody of the marshal by a habeas 
Jorpus cum causd, affidavits intituled " In the King's Bench," 
svere holden by that court to be properly intituled, although it 
Dvas objected that, as the habeas was directed to the sheriff, 
md not to the judge of the inferior court, the body alone was 
removed, and not the cause. Perrin v. H'est, 1 Hcrr. & TV. 
aoi. 5iV<fr.&3f.291. 

mie of the cause.] If the affidavit be made in a cause in 

2oart, it must be intituled correctly in the cause ; otherwise it 

lAnnot be used. Even where a cause is removed by certiorari 

from an inferior court, all affidavits in it afterwards must be 

intituled in the cause. Pranks v. fVicks, 9 DowL 489. So, 

where an award is made in a cause, even the affidavit of the 

execution of a power of attorney to demand performance of the 

award, must be intituled in the cause. Doe v. StUwell, 6 Dowl. 

305. And the courts require great particularity in the manner 

of doing it. Therefore where the affidavit was intituled C. D. 

" at the suit of" A. B., instead of A. B. against C. D., Gumey, 

B. held it to be bad. Richard v. Isaac, 1 Cr. M, & /?. 136. So. 

if the title state the surname only, and not the christian name, 

of the plaintiff or defendant, the affidavit will be bad. Clothier 

V. Ess, 2 Dowl. 731. Fores v. Diemar, 7 7*. jR. 661. Anderson 

V. Baker, 3 Dowl. 107. And where in the title of an affidavit 

in an action on a bill of exchange, the initial merely of the 

defendant's christian name was given, it was holden that it 

should be accompanied by an affidavit that the defendant had 

signed the bill in the same way. Hilbert v. Wilkins, 8 Dowl. 

139. So, in an action by or against two or more persons, if 

the title of the affidavit state the christian and surname of one, 

with the words " and another," or " others," the affidavit will 

be bad. Doe v. Want, 8 Taunt. 647, 2 Moore, 722. Doe d. 

Prynne et al. v. Roe, 8 Dowl. 340. Bullman v. Callow, 1 Chit. 

727. Or if in ejectment on several demises, the affidavit be 

intituled " John Doe on the demise of C. v. Richard Roe," it 

will be insufficient. Doe d. Cousins et al, v. Roe, 7 Dowl. 53. 

So, where it was Doe " on the demise or demises" of A. B. & 

C. D., it was holden bad. Doe v. Lloyd, 1 2 Law, J. 95, qb. 

But where process, which now in all cases is non-bailable, is 

sued out against several, an affidavit made by any one of them, 

before declaration, may be intituled A.B.v.C.D. who is sued 

with E. P., Mackenzie Y. Martin, 6 Taunt. 286, or in a cause of 

A. B. V. C. D. only ; Dand, v. Barnes, 6 Taunt. 5 ; for until 

declaration, it cannot be known who will be defendants in the 

action, the plaintiff having it in his power to declare against 

n'6 
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some of the several persons mentioned in the writ. Where, 
in the title of an affidavit, in an action on a bail bond, 
the plaintifif vras named Phillips, " assignee, &c." without 
stating of whom, &c. the affidavit was holden bad ; PhXOxpi s* 
Hutchinson, 3 Dowl. 20. Casley v. Smith, 4 DwL 477. 
Sieynerw. Cottrell, 3 Taunt. 377; and the same where the 
defendant w^as designated " executor &c." ; Clark v. Minrfts, 
4 Dowl. 222, and see Ender v. Twiden, 8 Law J, 128, cp.; and 
the like, where a party sues or is sued in auter droit, and the 
title of the affidavit makes no mention of the character in 
which the party sues or is sued. JVright v. Hunt, 1 Dcwl. 
457. Even where the title omitted the word "defendant," 
the affidavit was holden bad. Harris v. Griffith, 4 Dowl. 289. 
1 Har. & JT. 515. Where there are two persons, father and 
son, of the same name with the plaintiff or defendant, and the 
action is brought by or against the father, it is usual, but not 
necessary, to add " the elder" to his name, in the title of the 
affidavit ; and the omission of " the elder" in the title of an 
affidavit, therefore, is not material, although in all the former 
proceedings in the cause he is so described. Singleton y. 
Johnson, 9 Mees. & H\ 67. Young v. Voung, 1 Dowl. N. C. 
865. But where a party is describ^ as " the younger" in the 
proceedings, he must be so described in the title of an affidavit 
in the cause. Where, however, upon a motion to set aside pro- 
ceedings on a bail bond, the title of the affidavit desigmited 
the plaintifif " Gentleman one, &c." and on the other side 
there was an affidavit that the plaintifif was not an attorney, 
the court held that the words, Gent, one, &c. might be r^ted 
as surplusage, and allowed the affidavit to be used. Reeves v. 
Crisp, 6 M. & S. 274. 

But where there is no cause in court, the affidavit should 
not, of course, be intituled in one, or if so intituled it cannot 
be read ; and therefore, where the cause is pending in another 
court, as in an application for a certiorari ; Ex p. Nokro, 1 B. 
& C. 267 ; or where no cause is as yet pending, as in appli- 
cations for criminal informations, R. v. Robinson, 6 T. R, 642, 
and in showing cause against them : R. y. Harrison, 6T.R.60: 
the affidavits should not be intituled in a cause, but merely in 
the court. So, in moving to set aside an award, where no 
action is pending, the affidavits for or against the motion most 
not be intituled in any cause; Bainbridge v. HoiUton, 5 East, 21 ; 
and even where the submission has been made a rule of court, 
the affidavits in a motion for an attachment for not obeying the 
award, need not be intituled in any cause, Bevan v. bSvoh, 
3 T. R. 601, but the affidavits in answer must. Id. semb. 
sed qu. In the court of Exchequer, it is no objection to a 
motion, to enter up judgment on a warrant of attorney, that 
the affidavits are not intituled in the cause, because as yet 
there is no cause in court; Davis v. Stanbury, 3 Dowl, 440; and 
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the same in the court of Common Pleas. On the other hand, 
in the court of Queen's Bench, it is no objection that they are in- 
tituled, because the warrant of attorney is of itself an admission 
that there is a cause in court. Sowerby v. Woodroff, 1 B,k. A, 
567. Perhiq[>s in both courts the affidavit may be in either way. 
In some particular cases, there are certain peculiarities, 
which have only to be noticed to be attended to. In an ap- 
plication to set aside proceedings on a bail bond, the affidavit, 
in the Queen's Bench, KeUy v. Wrother, 2 Chit. 109, and 
Exchequer, Stride v. HiU, 1 Mees. & H^. 37. Liile v. Chetwoode, 
2 Ttfr. 177, may be intituled either in the original cause, or in 
the action against the bail ; but in the Common Pleas it seems 
that it is only when the bail bond has been irregularly as- 
signed, that the affidavit can be intituled in the original cause; 
m other cases, it must be intituled in the action against the 
bail. Ham v. Phikox, 1 Binff. 142. 7 Moore, 52 1 . Blackford 
V. Hatckins, 1 Moore, 600. But where an application was 
made to set aside the ca, sa, against the principal and a writ of 
summons against the bail, and the affidavit was intituled in 
both actions, the court of Exchequer held that it was pro- 
perly intituled. Pocock v. Cockerton, 8 Law J. 3, ex. So, if 
several rules be moved for in different actions on the same 
affidavit, the affidavit may be intituled in all the actions. 
Barrack v. Newton, 1 Ad, & El. N, C, 525. If an appli- 
cation be made in two cases, the affidavits may be intituled 
in both. Pitt v. Evam, 2 Dowl. 226. In error, the affidavits 
are intituled in the original cause, until the transcript 
is sent over ; but after that, they must be intituled in the 
writ of error. Oandell v. Rngier, 4 B, 9l C. 862. And the 
lilce, after the removal of a cause by a writ of false judgment. 
Watson V. Walker^ 8 Bing. 315. Where a sheriff obtained a 
rule for an interpleader, and an issue was directed between 
the claimant and the execution creditor, but the claimant 
relinquished his claim two days before the issue was to have 
been tried : in an application against the claimant for costs, it 
was bolden that the affidavits ought to be intituled in the 
original action, and not in the issue. Elliot v. Sparrow, 
1 Har. & W, 370. In moving for an attachment against the 
sheriff, the affidavit must be intituled in the cause ; Etherington 
V. Kemp, I Chit, 727, n. j in other cases the affidavit is so 
intituled or not, according as the matter of complaint arises 
out of a cause in court or otherwise. Sevan v. Bevan, 3 T. R, 
601. So, in showing cause against a rule for an attachment, 
Whitehead v. Firth, 12 East, 165, and generally, in attachments 
in civil suits, all affidavits used before the attachment actually 
issues. Wood v. Webb, 3 T. R. 253, must be intituled in the 
suit. But when the attachment once issues, all affidavits 
afterwards used in the matter, as in motions to set aside the 
attachment or the like, must be intituled at the suit of the 
Queen against the party attached, R, v. Sheriff of MvAAlMex, 



276 Affidavits. 

7 T, R. 43J», 527. H'ood v. Webb, 3 T, -R. 253. R. v. Shefif 
o/MuUiiesex, 2 Meet, & JV, 107, which title will be saffident, 
even in the case of an attachment against the sheriff, vdthout 
adding the name of the cause, although it is certainly con- 
venient to do so. R. V. Sheriff of Middlesex, 5 B. & C 389. 
In an application against an attorney, requiring him. to deliver 
up papers, the affidavit may be intituled in the cause out of 
which the claim is alleged to have arisen. Simes v. Oibbi, 
6 Doirl. 310. In ejectment, where the declaration contains 
both joint and several demises, the affidavits may be intituled, 
Doe on the several demises o£ the lessors of the plaintiff (nam- 
ing them) against the defendant, without distinguishing the 
joint from the several demises. Doe v. Roe, 5 Dowl. 447. In 
an application to discharge a defendant or cancel the bai> 
bond, or set aside a distringas, or the like, on the ground of 
misnomer, the affidavits must be intituled in the action as it is, 
until appearance, Borthwick v. Ravenscroft, 5 Mees. & TV, 31, 
but after that, with the defendant's real, name, *' sued by the 
name" in the writ. Finch v. Cocker, 2- Dowl. 383. In the 
court of Common Pleas, it is in the latter form in both 
instances. Jones v. Elridge, 1 DowL N. C. 710. And in an 
application to set aside a ca. sa. on the ground of a va- 
riance between it and the previous proceedings, in the 
name of the defendant, the affidavit was intituled accord- 
ing to the names in the ca, sa. : the court held that it was^ 
wrongly intituled, and discharged the rule. Thorpe v. Hook, 
1 Dowl. 494. But in other cases the affidavit must be intituled 
strictly in the cause, otherwise it cannot be read.. Shrimptoa 
v. Carter, 3 DowL 648. Where affidavits intituled in a cause, 
were in fact made before the cause was actually ia court, but 
not used until afterwards, they were holden sufficient. Read 
V. Massie, 4 DowL 681. In applying for a capias, if the affi- 
davit have been sworn before the summons was sued out, it 
need not be intituled in the cause ; if made after the issuing 
of the summons, it must. Schletter v. Cohen, 7 Mees. & Jf' . 38y. 
An affidavit of verification, annexed to a plea, and referring to it, 
need not be intituled in the cause, if the plea be so. Prince 
V. Nicholson, 5 Taunt. 333. So, an affidavit of verification of 
the sheriffs notes, in moving for a new trial of a cause tried 
before the sheriff upon a writ of trial, if it be written at the 
foot of the notes and on the same paper, need not be intituled 
in the cause, if the notes be so. Doctor v. Stanley, 9 Law J- 
199, cp. 

Deponent's addition.'] By R, G. H. 2 W, 4, s. 5, " the addi- 
tion of every person making an affidavit, shall be inserted 
therein." Even where bail make an affidavit of their suflS- 
ciency, the affidavit must state their addition, although fully 
.stated in the notice of justification ; the rule now mentioned 
being deemed general. Broum's bwl, f> Do\»l» 220. Morgan 
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1 QiUe, 15 ; and see Tkurlt v. Faber, 1 Chit. 466, 
Is addition is of two kinds; the residence of the 

and his nmk or degree in life, his profession or 
nd these must be stated with sufficient certainty. 
rturcr/* Smith v. Younger, 3 B. 8t P. 550, and " Mer- 
ottfier Y. Aldenon, 3 M.9c S. 166, have been holden 
So, "attorney" or "agent" for the above named 
>r defendant is sufficient. Luxford v. Oroombridge,. 
^, C. 332. 12 Law J. 99, qb. But where the depo- 
described as " assessor," it was holden insufficient. 
r. Cohen, 1 Har. & «'. 107. 3 DowL 370. Where 

affidavit of an attorney and his clerk, having given 
ct addition of the attorney, added " and C. D. his 
; was objected that no addition was given to the 
It Coleridge, J. held it to be sufficient. Boitomley v. 
ier, 1 Har, & JV. 362. 4 DowU 26. So, where an 
s clerk, in an affidavit, described himself as clerk to 
&c. (describing his master's place of business), the 
t's attorney, without any further addition of himself: 
holden sufficient. Strike v. Blanchard, 5 Doicl. 216» 
Bame, where he described himself as A. B. of 21 To- 
5 Yard, in the city of London, clerk to CD. of the 
ce, although he did not state the profession of his 

Cooper V. Folks, 1 Man. & Gr. 942. But where he 

himself as clerk to the defendant's attorney, without 
he residence or place of business of his master, the 
«vas holden bad. Daniels v. May, 5 Dowl. 83. So a 
: describing himself as " late clerk to," &c. was holden 
. Simpson v. Drrmmond, 2 Dowl. 473. So, where 
nent was a prisoner in the Fleet, &c. merely describ- 
«If as such, was holden to be a sufficient addition, 

at the time he made the affidavit he was out on a 
Sharp V. Johnston, 2 Bing. N. C. 246, 4 Dowl. 324. 
same, as to a prisoner in the custody of the sheriff. 
Jones, 1 Har. & tr. 654. 4 Dowl. 610. 
the plaintiff or defendant in a cause make an affida>1t, 
fficient to describe himself as " the above named 
' or "defendant;" Jackson v. Chard, 2 Dowl. 468* 
^embrey, 1 Dowl. 693. Brooks y. Farlar, 5 Dowl. 361; 

Ihler, 5 Mees. & W. 163. Shiver v. JValker, 2 Man. 
17; although this was formerly doubted, JenHs v. 
Har. & }V. 654, 4 Dowl. 610, and in one case in the 
er ruled otherwise. Lawson v. Case, 1 Cr. & A/. 481. 

deponent described himself as " of Kennington, in 
ity of Surrey, the above named plaintiff," it was 
that as Kennington was a district containing upwards 

inhabitants, the description was uncertain and bad : 
eson, J. held it sufficient. T^^lton v. Chambers, 1 Har. 
6. The addition given must be true : this was ex- 
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pressly required by the former rule of court upon the subject 
(/2. M. 15 C. 2 B. R.) ; and although the word "true" is 
omitted in the above rule, there is little doubt that the courts 
would hold it to be implied. Where, prior to the present rule, 
a party, in an affidavit to hold to bail, described himself as 
" of Dorset Place, Clapham Road, Middlesex,** the court oq 
application discharged the defendant out of custody, on an 
affidavit that the deponent's place of residence was in Surrey, 
not in Middlesex. Collins v. Goodyer, 2 B. & C. 563. In an 
affidavit of merits, it must appear that the deponent is either 
the defendant himself, or the defendant's attorney, or the 
attorney's managing clerk, having the management of the 
cause; Neesom v. fVhytock, 3 Taunt, 403. Morris s,Hv/ntt 
1 Chit. 97. j4non. 1 Smith, 61 ; the affidavit of any other 
person will not be sufficient. R, v. Sheriff of MiddleseXt 
1 Chit. 732. 

Where there are several deponents in an affidavit, and a 
proper addition is given to some, but not to others, it may 
become a question whether the whole affidavit is not thereby 
vitiated. In one case of this kind, Patteson, J. held, that 
a misdescription of one deponent only, rendered the affidavit 
bad as to him, but that the statements of the others were still 
admissible. Nathan v. Cohen, 3 Dowl, 370. But in another 
case, before the full court of King's Bench, the contrary was 
holden, Ix>rd Denman, C. J. saying that the court could not 
go through the affidavit, to see how much one swore, and 
how much another. R, v. //. of Carnarvonshire, 5 Nev.k 
M. 364. 

Body of the qjffidavit.'] In drawing an affidavit, besides having 
it properly intituled, and stating the names and additions of the 
deponents correctly, care must be taken to state the facts in a 
manner so plain, unequivocal and explicit, that the court or 
opposite party shall not be able to give any other meanmg to 
the statement, than such as the deponent intended to convey, 
without giving the words a very forced construction. Parti- 
cular care should also be taken to give dates to all the mate- 
rial facts, where necessary, and to give them with sufficient 
certainty. So, the facts themselves must be stated with suffi- 
cient particularity : it will not be deemed sufficient to make 
general statements, where the particulars evidently lie within 
the deponent's knowledge. And therefore, in an application 
that the master shall review his taxation, it is not sufficient to 
state that the master's taxation is erroneous, or the lilce, bat 
the objectionable items, and the grounds of objection, must 
be distinctly shown. Daniel v. Bishop, M*Clel. 61; and su 
Williams v. Hunt, 1 Chit. 321. There is no objection, hovv- 
ever, to stating a matter hypothetically, which is not within 
the knowledge of the deponent, but upon which a material 
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'act withiu his knowledge is founded. And therefore an 
affidavit by the warden of the Fleet, that an escape (" if any 
iuch escape there was") was without his knowledge, was 
3olden good. West v. Eyles, 2 W. Bl, 1059. The omission 
>f a -word may often render an aflidayit uncertain and bad ; 
IS for instance, where an affidavit of service of declaration in 
ejectment, stated that the deponent delivered to the tenant 
'a true*' (omitting the word copy) "of the declaration," it 
svas holden bad. Anon 1 Chit. 562, n. So, sUting that the 
deponent " maketh" (omitting the word oath) " and saith," 
Su:. the omission was holden to vitiate the affidavit. Oliver v. 
Price, 3 Dowl, 261. Doe v. Clark, 12 Law J, 69, qb. Also, 
care must be taken not to state any unnecessary matter, and 
to state that which is necessary as concisely as is consistent 
with perspicuity and certainty. If there be any unnecessary 
prolixity in the affidavit, which will have the effect of charging 
the other party unnecessarily with costs, the court will pro- 
bably refer it to the master to ascertain what part of the affi- 
davit was unnecessary, and make the party using such affidavits 
pay the costs. Leicis v. Woolrych, 3 Dowl, &22. Exp, Henllam, 
7 Price, 594. 

An affidavit of merits must state that the defendant has 
" a good defence to the action upon the merits." See Pringle 
v. Marsack, I D. Sf R, 155; saying that " he is advised and 
believes" that he has a good defence on the merits, is not suffi- 
cient. WorthingUm v. , 2 Cr, M,8f R.Zlb. But swearing 

to the facts of the defence, and those appearing to constitute a 
good defence upon the merits, has been deemed equivalent to 
it. Johnson v. Berrisford, 2 Cr. 8f M. 222. 

It is essential also to an affidavit, that it should allege that 
the deponent "maketh oath and saith" in the present tense; 
the omission of the word '* oath," Olwer v. Price, 3 DowL 261, 
and using " said" for " saith," Howarth v. Hubbersty, 3 Dowl. 
455, 1 Gak, 47, have been holden to be fatal defects. And 
where any thing is stated, which the deponent has merely 
heard from another party, he must always add to it, " and 
which information this deponent verily believes to be true," or 
words to that effect. 

Signature.'] The affidavit must be signed by the deponent, 
either by signing his name, if he can write, or by making his 
mark if he cannot. And in signing his name, there is no 
objection to his signing merely the initial or initials of his 
christian name. Where an affidavit was objected to, because 
it was signed in some unknown character, Patteson, J. held it 
to be no objection ; the deponent was sworn, no doubt, in the 
usual way, "you swear that this is your name and hand- 
writing." Nathan v. Cohen, 1 Har. 8f W, 107, 3 Dowl. 370. 
Where the affidavit is resworn, it is not necessary that it should 
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be signed a second time by the deponent. IaJBH'"^ y. Fitchxr, I 
Dmol, N. C. 767. 

Jurat J] The affidavit, if sworn in this country, may be swom 
either in court, or before a judge at chambers or elsewhere, or 
before one of the commissioners appointed by the court for 
taking affidavits ; or, in the case of an affidavit to hold to bail, 
before the officer who signs or issues the process. In Scot* . 
land and Ireland, commissioners have also been appointed, by 
the courts in this country, in pursuance of stat. 3 & 4 PT. 4, 
c. 42, 9, 42, for the purpose of taking affidavits to be used in 
these courts. And an affidavit to hold to bail, not intituled 
in any court, but sworn in Scotland before a commissioner, 
who in the jurat stated himself to be a commissioner by virtue 
of a commission from the courts of Common Pleas and £x; 
chequer, was holden to be a sufficient affidavit to hold to bail 
in the Exchequer. White et al v. Irving, 2 Mees, ^ W, 127. 
Previously to this statute, an affidavit made in Ireland or Scot- 
land, before a judge, Exp, Worsley 2 H. BL 275, or justice of 
the peace, TumbuU v. Morton, 1 Chit, 463,721, Watson y. 
Williamson, 1 Dowl, 607, might be used in the courts in this 
country, if the signature of such judge or justice were properly 
authenticated by an affidavit made here. But whedier an 
affidavit, so sworn, or sworn in any other manner than before 
a commissioner, would now be admitted, has not been deter- 
mined. Where an affidavit to hold to bail, sworn in Ireland, 
and purporting to Resworn before a commissioner of the court 
of Common Pleas of that country, was made use of in the 
court of Common Pleas here, the court declined to decide the 
point, whether an affidavit, sworn before any other than a 
commissioner of that court in Ireland, could be used here, bat 
discharged the defendant out of custody, on account of there 
being no affidavit authenticating the signature of the commis- 
sioner. Sharp V. Johnston, 2 Bing. N, C. 246, 4 DowL 324, 

1 Hodg. 29». Affidavits also made in foreign countries, before 
mayors or other magistrates there, Dalmer v. Barnard, 7 TM- 
251, attested and certified by a notary public, Eocp. Worsley, 

2 H, BL 275, may be used in the courts of this country. And 
it is no objection that it is in the foreign language, if it be 
translated, and the translation verified. Re Body et al. 6 
Dowl. 615. But it is very doubtful whether an affidavit, sworn 
before a British Consul abroad, can be used in the courts in 
this country ; Pickardo v. Machado, 4 £. & C. 886 ; not at 
least unless it be shown that there was no mayor or other 
magistrate in the place. Riddell v. Nash, 8 Moore, 632. 

Affidavits sworn before the courts, when sitting in bank, 
can only be used in the court in which they are sworn. But 
affidavits made before a single judge, at chambers or elsewhere, 
may be used in any of the courts : in the court of which he ia 
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a. judge, whether intituled of that court or not ; or in another 
court, if intituled of that court. R. G. H. 2 W, 4, s. 4, ante, 
0. 272. See Phillips v. Drake, 2 Dowl, 45. R. v. Hare, 13 East, 
189. If in such a case there be any defect in the jurat, the 
^urt or judge will order it to be rectified. See Exp. Smith, 
i DowL 607. 

If the affidavit be sworn before a commissioner, he must 
either state in the jurat, or it must appear from some other 
;mrt of the affidavit, that he is a commissioner of the court, 
>r the affidavit must be intituled of the court ; otherwise it 
!annot be used. jR. v. Hare, 13 Ea$t, 189. Howard v. Brown, 
% Bmg. 393. If it be intituled in the court, and he state him- 
i^f in the jurat to be a commissioner, although he do not say 
if what court, it will be sufficient. Burdekir v. Potter et at., 
J Mees. 8f W,}3. So, if it be not intituled in the court, but 
'he commissioner in the jurat describe himself as a commis- 
tioner of the court, it will be sufficient. 

But where in an affidavit in the Exchequer, the commis- 
doner described himself as a master extraordinary in the High 
Court of Chancery, it was holden that the affidavit could not 
be used. Firost v. Hayward, 10 Mees. Sf W, 673. So, an affi- 
ctavit intituled in the court of Queen's Bench, but appearing to 
be sworn before a commissioner of the court of Exchequer, 
[»nnot be used. Shaw v. Perkiti, 1 Dowl. N.C. 306. It must 
Uso state where it was sworn, R. v. //. of fV. R. Yorkshire, 3 
If. Sf S. 493^ the county as well as the particular place, R. v. 
Cockshaw, 2 Nev. & M. 378. Boyd v. Straker, 7 Price, 662, 
in order that it may appear on the face of the affidavit in what 
ix>unty an indictment for perjury may be preferred, if neces- 
sary. But where it was " at Cheltenham aforesaid," the de- 
ponent being before described as of Cheltenham, in the county 
of Gloucester, it was holden sufficient. Grant v. Pry, 8 Dowl. 
234. Also, if the deponent be a marksman, or otherwise from 
his signature appear to be illiterate, the commissioner in the 
jurat shall certify that the affidavit was read, in his presence, 
to the party making the same, and that such party seemed - 
perfectly to understand it ; and also that the party wrote his 
signature in the presence of the commissioner. jR. £. 31 G. 3, 
K. B. ; R. H. 40 G. 3, Exch. \ R.T.I G. 4, Exch. See Haynes 
V. Pmvell, 3 D(ywU 599. mUon v. Blakey, 9 Dowl. 352. 
Where, in an affidavit in the Exchequer, sworn before a com- 
missioner, it was certified that a third person had read 
over and explained the affidavit to the deponent : the court 
held it to be insufficient, as it ought to have been read over to 
him by the commissioner himself. R. v. Shff. of Middlesex, 
4 Dowl. 765. And lastly, m all cases, excepting affidavits to 
hold to bail, the commissioner must not be the attorney of 
the party on whose behalf the affidavit is to be used ; other- 
wise it cannot be read. R. E. 15 G. 2, K, B. R. v. Wallace, 
3 B. R. 403. Jenkins v. Mason, 3 Moore, 325. HopHmvaN. 



282 AffidamU. 

Buckley, 8 Taunt, 74. Batt v. Vaisey, 1 Prke^ 116. 5^00 
Hor^all V. Matthewman, S M. 8f S. 154. But the objectioo 
must, it seems, be substantiated by affidavit; Hodg$en v. 
h'alker, liliitw, 62 ; or by the admission of the party; Had- 
dock 7. muiamsj 7 Dowl, 327 ; and it must show, not onlf 
that he is the attorney of the party, but that he was so at the 
time the other affidavit was sworn. Beaumont v. Dean, 4 
DouU, 354. To come within this rule, however, the commis- 
sioner must be, not merely the law adviser of the party gene- 
rally, but his attorney in Uiat particular business. fVUUwu ▼. 
Hockin, 8 T(xunt. 435. Formerly this rule was considered as ap- 
plying only to the attorney on the record ; and therefore, wfa^ 
the London accent was the attorney on the record, it was holden 
that it was no objection to an affidavit of the client, that it 
was sworn before the country attorney. Read v. Cooper, 5 
Taunt. 89. But now, by R. G. H. 2 W, 4, s. 6, "where aa 
agent in town or an attorney in the country is the attorney 
on the record, an affidavit sworn before the attorney in the 
country shall not be received ; and an affidavit sworn before 
an attorney's clerk, shall not be received, in cases where it 
would not be receivable if sworn before the attorney himself : 
but this rule shall not extend to affidavits to hold to bail.*^ 
Where a rule nisi to set aside a judgment in ejectment, and 
that the landlord should be admitted to defend the action, nu 
obtained upon an affidavit sworn before a derk of the hod- 
lord's attorney : Coleridge, J. held it not to be 1 case withia 
the above rule ; for at the time of swearing the affidavit, the 
landlord was no party to the record. Doe v. Roe, 5 Dowl, 409. 
By the same rule also, s. 3, " no affidavit of the service cf 
process shall be deemed sufficient, if made before the plaintiifi 
own attorney or clerk.** 

And in all cases, the jurat must state the day on which the 
affidavit is sworn ; Doe v. Roe, 1 Chit, 228 ; otherwise it shafl 
not be read; or if a rule nisi have been obtained upon it, it sbill 
be discharged with costs. Blackwell v. Allen, 7 Mees. 4r W, 146. 

Also, if there be any interlineation or erasure in the jurats 
the affidavit shall not be read or made use of. R. M, 37 G. 3, 
X. B. See Jacob v. Hungate, 3 DowL 456, Exch, And wbflie 
an attorney's clerk, without any fraudulent motive, altered 
the date in the jurat of an affidavit, on which a judge's order 
had been obtained, the court upon application set aside the 
judge's order. Finnerty v. Smith, 1 Bing, N. C. 649, andiet 
Chambers v. Barnard, 9 Dowl. 567. And an alteration or in- 
terpolation in any other part of the affidavit, made after it is 
sworn, would have the same effect. fVright v. Skimer, 5 
Dowl. 92. Where in the jurat of an affidavit, originally in- 
tended to be sworn before a judge, but afterwards sworn in 
court, the words "before me" had been struck out, and "by 
the court" inserted, Patteson, J. held that this vras not an 
erasure within the meaxAn^ ol \Vk^ «\^^^ xMles^ and was no 
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objection to the affidavit. Justin v. Grange, 1 Har. Sf IV, 
670. 4 DwjL 576. So, striking out the jurat altogether, and 
writing a new one is not an erasure within the meaning of the 
above rule, and is very commonly adopted in practice. So, 
striking out words introduced by mistake, which form no ne* 
cessary part of it, and may be separated without altering the 
sense, is not such an erasure. DatMon v. H^Vlt, 10 Mees. Sf 
W. 662. 

Also, where the deponent is a foreigner, not sufficiently 
acquainted with the English language, the affidavit must be 
interpreted to him by a sworn interpreter, and that fact must 
be stated in the jurat. See Base v. SoUier, AB,8fC, 358. 

And lastly, in every affidavit sworn in court, or before any 
judge or commissioner thereof, and made by two or more de* 
ponenls, the names of the several persons making the affidavit 
shall be vmtten in the jurat. R. G. M. 37 G. 3. Pardoe v. 
Ttrrett, Sf Lackington v. AiherUm, 12 Law J., 143, cp. 

When to be wxifn^'l In the court of Queen's Bench, no 
affidavit can be used in support of a rule for a new trial, unless 
made before the expiration of the first four days of term, where 
the cause has been tried in vacation, or of the first four days 
after the return of the distringas, if the cause were tried in 
term, without the special permission of the court for that 
purpose. R* T. 5 G, 4. In all other cases, the affidavit may 
be made at any time before it is actually used. See Ferring v. 
Kqmer, 4 Nev. Sf M, 477. Wynne v. Wynne et al. 9 Dowl. 
396. Where it was objected to an affidavit, intended to be 
used in showing cause against a rule, that it was sworn after 
the day on which the rule was due, it was holden to be no 
valid objection. Graham v. Beaumont, 5 D<mU 49. And on 
the other hand, where a motion was made on affidavit, for 
leave to sue out an execution notwithstanding a writ of error, 
it was holden to be no objection to the affidavit that it was 
sworn before the judgment was signed. Baskett v. Barnard, 
A M.8f S.^\. But where an affidavit to obtain a capias, was 
sworn before the order was granted, but the jurat by mistake 
was not signed by the judge until after the arrest, the order 
and all proceedings thereon were set aside for irregularity with 
costs. Bill V. Bannut, 8 Mees, ^ i^. 317. As to the time of 
swearing to affidavits of verification of pleas in abatement, see 
ante, vol. 1, p. 298. 

Defects waived or remedied."} Where there is a defect in the 
affidavit on which a rule nisi has been obtained, that defect is 
not waived by the other party appearing upon the rule, and 
producing affidavits in answer. Clothier v. Ess,, 2 DowL 731. 
Also, not making the objection for two months, it seems, is 
no waiver of the defect. Sharp v. Johnson, 4 DowL 324. 
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And where an affidavit, requiring to be intituled, was not so, 
the court held that they could not receive or take notice of it, 
although the counsel on the other side did not wish to take the 
objection. Oweny, Hurd,2T, R.^^, But if a rule be discussed 
and decided, and no objection be made to the affidavits at that 
time, the court will not listen to any objection to them after- 
wards. Langton v. Viney, 1 Mees, 8f W. 479. 

As to remedying defects in affidavits : — If those used in 
showing cause against a rale be defective, the court usually 
allow them to be amended and resworn. Anderson v. EJi, 
3 Dotcl. 73. But if those on which a rule nisi has been 
obtained be defective, it is by no means a matter of course to 
allow them to be amended. In some cases, however, the 
court have allowed even this. Upon an application to set 
aside proceedings on a bail bond, on payment of costs, the 
cause shown against it was a defect in the jurat of the affidavit 
on which the rule was obtained : but the court, upon appli- 
cation, allowed the affidavit to be amended and resworn, and 
enlarged the rule in the mean time, saying that if they dis- 
charged the rule, it would only be productive of useless ex- 
pense. Goodricke v. Turley, 2 Cr. M. ^ R. 637. In this 
last case, an attempt was made to remedy the defect in the 
jurat, by producing another affidavit made since the rule vas 
obtained, but which was precisely the same as the first, except 
that the jurat was correct ; the court, however, held that they 
could not receive this second affidavit. Id. So, where tte 
jurat was imperfect, the commissioner not having subscribed 
his name to it, the court allowed it to be sent back to be 
signed, although the time for filing affidavits in the motion 
had then elapsed. Exp, Hall, 8 Law J.,2l\,qb. So, where a 
rule for a mandamus against justices was obtained upon an af- 
fidavit intituled "the King v. the Justices of," &c. Pattesoo,)* 
allowed the affidavits to be taken off the file and amended, 
on payment of costs, and allowing the defendants to make l^ 
fidavits In reply. R, v. JJ. of Warwickshire^ 5 DowL 382. But 
the court have refused to do this, in a motion fbr a criminal 
information, saying that although there were some precedents 
for it in civil cases, there were none in criminal. A. v. C^* 
shau\ 2 Nev. ^ M. 278. 

Where a rule is discharged on the ground of a defect in 
the formal part of the affidavit on which it was moved, the 
court seldom discharge it with costs, if they can avoid it. Stf 
Harris v. Matthews, 4 D(ywL 608. Where an objection ^m 
made that the deponent in an affidavit had been convicted and 
sentenced to transportation, and which fact was stated upon 
affidavit : the court held that although it might be a good 
ground for applying for a rule to take the first affidavit oflFthe 
file, yet as the last affida^t did not negative the deponent's 
liaving served the term of his transportation^ it was not sof- 



Rules. 285 

icient for the purposes intended. Holmes v. Grant, 1 Gale, 
*9 ; and see Lee v. Gansell, Cowp. 3. 



8ICTI0N II. 

Rules. 
1 . The motion and rule. 

4jg^amt.'\ In preparing the affidavit, care must be taken that 
: be correctly intituled in the court, and in the cause if there 
e one ; see ante^ p. 272, 273 ; otherwise the rule will be dis- 
barged. And it will not be waived by the opposite party ap- 
earing to show cause against the rule, and producing affidavits 
I answer ; but advantage may be taken of the defect in any 
4ige of the argument. Clothier v. £m, 2 DoidI, 73 1 . Barham 
. Lee, Id, 779. It must be objected to at the time, however, 
ad not after the rule has been substantially disposed of. 
angten v. Viney, 1 Mees. & fV. 479. Care should be taken 
so that the affidavit be correct in the jurat, and in all the 
ther formal parts of it. See ante, p, 280, &c. 

As to the body of the affidavit, care must be taken to state 
1 the facts necessary to obtain the rule required, and to sup- 
>rt it afterwards if it should be contested. See ante, p, 278. 
^here a motion was made to discharge a defendant out of 
istody, on the ground of irregularity in the proceedings, but 
le affidavit did not allege positively that the party had been 
Tested, the court discharged the rule, and refused time to 
id that fact. Green v. Rohan, 4 Dowl, 659. So, where upon 
motion to set aside an interlocutory judgment for irregularity, 
le affidavit did not in express terms state that judgment had 
een signed, but merely that the defendant had been served 
rith a rule to compute, it was holden insufficient. Classey v. 
fray ton, 6 Mees. & W^. 17. The court will not eveti notice 
lie fact of an application having previously been made to a 
idge at chambers on the same subject, unless it be substan- 
iated by affidavit, although the judge be present and admit it. 
}oren v. Tute, 7 Mees, & ^K. 142. But where, upon a motion 
set aside a judge's order, it was objected that the order was 
lot annexed to the affidavit, or set out verbatim in it, but the 
abstance only of it was stated, the court held that to be suf- 
ident. Shirley v. Jacobs, 3 Dowl. 101. And where all men- 
ion of the order was omitted in the affidavit, but the rule ap- 
leared to be drawn up upon reading the order, the court held 
t to be sufficient. AtwiU v. Baker, 5 Dowl, 462. Care how- 
•v^ must be taken not to set out any matter which is unne- 
cessary or impertinent. See Lewis v. Woolrych, 3 Dowl, 692. 
r^n^wpn V. DicoM, 2 Dowl, 95, 93. 
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the master's allocatur, for an attachment against the sheriff 
for not returning a writ, or not bringing in the body; R» T. 17 
G. 3, K. B. Chaunt v. Smart, I B.&P. 477 ; but where the 
allocatur is between attorney and client, Spragg ▼. WUlis^ 2 
Dwcl. 53 1 . Boomer v. MeUor, Id. 533, and for attachments in 
other cases, the rule is a rule nisi only. So all rules to set 
aside proceedings, for irregularity or otherwise, are rules m. 
Where it is a rule nisi, it is usually drawn up to show cause in 
four days in a town cause, or six days in a country cause, or 
even a less time where the term will not allow of more. Where 
it was moved for so late in the term, that there was little pro- 
bability of cause being shown against it during that term, and 
application was therefore made that it should be drawn up to 
show cause at chambers, the court refused it, saying it iras 
very unusual to do so ; Fall v. Fall, 2 DowL 88 ; and it is onl; 
in the case of an application by a prisoner that the court 
usually consent to do so. 

The rule, if made in a cause, must in general call upon the 
party and not merely his attorney, to show cause ; EngUr t. 
T\miden, 8 Law J., 128, cp. ; unless it be a matter of complaint 
against the attorney personally. And it must be drawn up, 
not only on reading the affidavits on which it is moved, bat 
also all other documents which it may be necessary to bring 
under the consideration of the court for the purposes of the 
rule, otherwise the court will discharge it. For instance, t 
rule nisi to strike out one of the counts of a decUration, must 
be drawn up upon reading the declaration ; Roy v. Bristowe, 2 
Mees. & fK 241 ; and the like : otherwise the court will d^ 
charge it. 

Where a rule nisi is obtained, to set aside an annuity, the 
several objections intended to be insisted upon in showing 
cause, must be stated in the rule ; R, T, 42 0, 3, K, B. ; 3f. 10 
O. 4, C. P. ; and the same, where a rule nisi is obtained to set 
aside an award. /?. E. 2 G, 4, K. B, ; M, 10 O. 4, r. 3, C. P. 
11 Price, 57. 

Where a rule is drawn up with a stay of proceedings, if the 
opposite party take any proceeding whatever in the cause,— if 
he even move to enlarge another rule in the cause, fVyatt^* 
Pribble, 5 Dowl. 268, — it will be a violation of the rule. 

In ordinary cases, the rule is dated on the day On whidi 
it is granted. And by R. G. H. 1 Vict. " every rule of couit; 
delivered out in vacation, shall be dated the day of the month 
and week on which the same is delivered out, but shafl be 
intituled as of the term immediately preceding such vacation**' 
Where an application however was made to Littledale, J. in 
the bail court, and he took a few days to consider of it before he 
granted it, he held that the rule should be dated on the day on 
which it was applied for, and not on the day on which the ap- 
plication was granted. Egan v. Rowley^ 8 Dowl, 145. 
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Service of it,'] Personal service of a rule is required, where 
iisobeying the rule will be a contempt of the couit, punishable 
>y attachment, see post, p. 305, or where the rule is a rule 
lisi, for an attachment. Post, p. 308, Stunell v. Tower, 2 
OowL 673. See Bottomtey v. Beilchamber, 4 Dowi, 26. The 
nly exceptions to this are, rules upon the sheriff to return a 
nrit, or bring in the body, ^&c., which may be served upon the 
inder-sheriff, or upon any of his clerks at his office. See vol. 1, 
>. 30, 37. In all these cases, the rule itself must be shown to 
^e purty, at the same time that a copy of it is personally 
erved upon him. Post, p. 305, 806. 

In all other cases, the rule may be served upon the party's 
Lttomey* or the attorney's agent, (see ante, vol. 1, p, 55, 68)« 
tither personally or by leaving it for him with his clerk at his 
ihambers or place of business. But merely leaving it with a 
aundress there, Kent v. Jones, 3 Dowl, 210. Smith v. Spurr, 2 
DowL 231, or female servant, Alanson v. Walker, 3 Dowl, 258, 
inless the affidavit state her to be the servant of the party, and 
inless at the time of service she say that she is authorised to 
3ike in papers for her mastter ; or putting it under the door, 
^trutton y. Hawkes, 3 Dowl. 25, or into the letter box, unless 
foa afterwards call and ascertain that it has been received: 
mH not be sufficient. 

Where the party has not appeared, or where he sues or de- 
fends in person, and personal service is not required, service of 
^ copy of the rule at his place of business or dwelling house, 
apon bis derk, or some person who may be presumed to have 
Eiuthority from him to receive it, will be sufficient. Leaving it 
with his mother, Warren v. Smith, 2 Dowl. 216, or wife, &c., 
or with a female, who is sworn to be a member of his family, 
though the degree of relationship be not known, Weedon v. 
Upman, 9 Dowl, HI, or leaving it even with his female ser- 
vant, Thomas v. Ld, Randagh, 5 Dowl, 258, at his place of re- 
sidence, particularly if she say that she has authority to take 
in papers for her master : see Edwards v. Napier, 9 Dowl, 177, 
will be sufficient ; but leaving it merely with " a workman on 
the premises of the defendant," Hitchcock v. Smith, 5 Dowl, 
248, or with his warehouseman at his warehouse and place of 
bH^ness, Ibotson v. Phelps, 6 Mees, & W. 626, or with the 
landlady at his lodgings, Gardner v. Green, 3 Dowl. 343, or 
with a person by name, stating that he promised to deliver ft 
to the party, Taylor v. Whitworth, 9 Mees, & W. 478, or with 
the shopman of the person in whose house he resides, James 
▼. Westdale, 9 Dowl, 104, have been deemed insufficient, where 
it was not afterwards ascertained that the rule had come to the 
party's hands. So leaving it at his chambers, &c., when there 
was no person there to receive it, is insufficient, Chaffers v. 
GUmer, 5 Dowl. 81, unless there be a notice there desiring that 
papers may be so left. Warren v. Thompson, 2 Dowl. N, C 
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224. So, leaving it for him at his house or place of business 
which is shut up, and no person there to receive it, Cattle ▼. 
Sowerhy, 4 Dtiwl. 669. or at a house or place of business iriiieb 
the party has left, Black v. Cloup, 5 DimL 270. Mu^ t. 
Newman, 2 Dowl. 639, without ascertaining afterwards whe- 
ther he has received it, »ee Englehart v. Morgan, 1 Dowl. 422, 
will not be sufficient ; in such a case, you shoi^ make every 
possible endeavour to serve it, and upon stating those endes- 
vours in an affidavit, and that you do not know where the 
party is to be found : the court upon application will grant a 
rule that service at the party's last place of residence, te., and 
sticking up a copy of the rule in the office, mi^ be deemed 
good service, and will enlarge the original rule in the mem 
time. Probin v. Locock, 1 Dowl N. C. 197. See Seain v. 
Robertson, 2 Dowl. .568. Martin v. Celvill, Id, 694. Daoiei^. 
Jenner, 9 Dowl. 45. Wright v. Gardiner, 3 Dowl, 657. Bro«n 
v. SHttlfi, i Hot. & JV, 672. And see Grwer v. Fiitrv^, 
8 Dowl. 29. This service, however, will not be good, unless the 
leave of the court have been previously obtained. NeUtw v. 
Shee, 8 Dowl, 32 . But although the party himself may have left 
the house, yet if his family be still residing there, a service 
there v^ll be good. Payett v. Hill, 2 DowL 688. So, where 
the party had been personally served with the writ at bis 
lodgings, a service of a rule to compute upon the daughter of 
his landlady there, was holden by Patteson, J. to be sufficient. 
lAwes V. Scales, 2 Dowl. S. C. 342. So, where the party vis 
a member of a certain club, and had accepted a bill payable it 
the dub house, Taunton, J. in an action on the biU, granted 
a rule to show cause why service of the rule to compute opoD 
the porter at the club house, who had stated that tl^ defod* 
ant sent his servant every day to receive messages or lettets 
left there for him, should not be deemed good service ; and the 
rule was afterwards made absolute, and served in the same 
manner. Ridgway \,'Baynton, 2 Dowl. 183. So,wha«thc 
rule and a copy were sent in a letter by post directed to the 
party, and the rule was returned indorsed, " received a copy of 
the within rule," in the party's handwriting, this was iiolden 
to be sufficient. Smith v. Campbell et aL 6 Dowl, 728. 

In an action upon a promissory note against several d^en- 
dants, who suffered judgpnent by defiault, it was holdea thit 
service of a rule nisi to compute upon one of them, was sofi- 
cient; for by suffering judig;ment by de£ault, they admitted i 
joint cause of action, and that quoad hoc they were paitneri' 
Figgins V. Ward et al,, 2 Dowl. 364. Carter v. SmMi> 
3 Mees. & W. 128. 4mlot v. Evans et al., 7 Mees, & Ji'. 46t 
Arnold V. Evans, 9 Dowl. 219. 

If there be any irregularity in the service, the party's ap- 
pearing and showing cause against the rule will in general Ik 
a waiver of it ; Noel v. Eyre, i Tidd, Fr. 506, but see SUm^ 
T. Tower, 2 DotoL 673 *, ^v^iv moving to enlarge ^e ruk» ^ 
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have the same effect. Cartivright v. Blackworth, 1 Doul. 489 
Bat by the party thus appearing, he does not waive an irregu- 
huity in the role itself or in the copy served, — as for instance, 
ftit it is not intituled in the cause, or the like, fyood v. 
CritchJMd, 1 Cr. 9l M. 72. 

In aU cases where personal service is not required, or where 
it is not intended to bring the party into contempt, it is not 
necessary to show the original rule to the person with whom 
the copy is left. Bellairs v. Potdtney, 6 M. & S, 230. Holmes 
V. Senior, 7 Bmg. 162. By R. G. H. 2 W. 4, s. 5], " it shall 
not be necessary to the regular service of a rule, that the ori- 
gnuJ role should be shown, unless sight thereof be demauded, 
eicept in cases of attachment." 

The rule must be served a reasonable time before the day 
ipediled in it for showing qause ; where a rule nisi to compute, 
ms seired at York on the day cause was to be shown, Gumey, 
B. b^d it insufficient to authorise making the rule absolute, 
even although ten days had elapsed since the service. Fairell 
T. Dale, 2 Dowl. 15. And if it is to be served upon an attorney, 
it must be served before nine o'clock at night. R. 0. H. 
i fF. 4, s. 50. See ante, p. 68. If served so late in the term 
that the party cannot show cause against it during that term, 
the court upon application will enlarge it. It may be necessary 
to mention, that a party who has obtained a rule nisi, is not 
bound to serve it ; nor has the other party any power to com- 
pel him to proceed with it. Doe d. Harcourt v. Roe, 4 Taunt. 
893. And even after serving it, he may abandon it, and give 
the other party notice not to appear to show cause against it, 
offering at the same time to pay him any costs he may have 
incurred. 

Having served the rule, make an affidavit thereof stating the 
tfme and manner of service. The rule should be annexed to 
the affldatit before it is sworn, and the affidavit must be of a 
iservice of a " copy of a rule hereunto annexed ;" swearing to 
'ft service of " the rule in this cause," would be bad. Fidlett 
V. Bolton, 4 DowL 282. Where the affidavit stated a service of 
" a true*'— omitting the word " copy," littledale, J. held it 
to be sufficient. R. v. Sh, of Stqford, 5 Dowl. 238. And 
where it stated a setvice of the original rule itself, and not a 
copy, it was holden sufficient. Leaf v. Jones, 3 Dowl. 315. 
CAre should be taken that the affidavit be correct in its title, 
see Anderson v. Baker, 3 Dowl, 107, and the other formal parts 
Of it. 

2. Cause shown, 8fc, 

All persons called upon by a rule nisi, must show eause 
Against it, otherwise it will be made absolute against them. 
But no other person has a right to show cause against it, even 
o2 
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although he may have been served with a copy of the rule; 
Johnson v. Marriat, 2 Dowl. 343 ; nor will the court give him 
costs, although no case be made out against him. Id. When 
a rule nisi is obtained for setting aside proceedings for irregu- 
larity, however, the opposite party, instead of showing cause, 
may o£fer to relinquish the irregular proceeding and pay the 
costs ; after which the party who obtained thie rule cannot 
make it absolute. But the opposite party must, in such a 
case, offer all that the other party would be entitled to by 
making his rule absolute. Clarke v. Crochford, 3 I>otrl. 693. 

When.'i The rule specifies on what day cause is to be shown 
against it. But by R. G. £. 2 W. 4, the days between Tliuis- 
day next before, and the Wednesday next after Easter-day, shill 
not be reckoned or included in any rules. This however is a 
matter of observance for the clerk who draws up the rule. 
Cause is seldom shown on the day mentioned in the rule ; but 
it may on the next, or on any other day during the same term, 
(See Smith v. CoUer, 3 Dotcl. 100) that may be convenient to 
the counsel on both sides. In the Exchequer, however, if 
rules be granted in one term, to show cause on any day cer- 
tain in the next, cause must be shown on the very day for 
which the rules are drawn up. Warner v. Wood, 3 DowL 262. 
On the last day of term, the court will not allow cause to be 
shown against a rule for setting aside an award ; ante, p. 260, 
Bignall v. Gale, 2 Man. & Gr. 364 ; and the rule, in such a 
case, must consequently be enlarged until the next term. Nor 
will the court usuaUy hear a rule argued on the last day of 
term, in which any nice matter of law is to be discussed, bat 
they in general order it to be enlarged until the term foSoving' 

But if the party against whom a rule is to be applied for, be 
apprized of it in time, he may, if the court will allow hiffli 
show cause against the rule in the first instance, that is to aayi 
immediately after its being moved for; Quin v. King, 4 Dwi* 
736 ; in which case the counsel, who moves the rule, is en- 
titled to a reply. Anon. 4 Taunt. 690. 

4jffi>davit.'] It seems that it is only in cases where the rule 
nisi has been obtained upon affidavit, that an affidavit maybe 
used in showing cause against it. Mkins v. Meredith, 4 Iw' 
658. And therefore where a rule nisi for a new trial wis 
moved for on the judge's report alone without affidavit, the 
court refused to allow the other party to use an affidavit in 
showing cause. Doe v Baytup, I Har. & W. 270. It maybe 
sworn at any time before cause is actually shovm against tbe 
rule. Braine Y. Hunt, 2 Dowl. 391. Graham v. Beaurn^ 
5 Dowl. 49. And the party showing cause, may in Act mike 
use of any affidavits on the files of the court, in the same cuae, 
Ryan v. Smith, 9 Mees. & W. 223, whether filed by the ptfty 
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showing cause or his opponent ; Price v. Hayman, 4 Meet, k, 
W, 8. Chambers v. Bryant, 12 Law J. 139, qb. ; but it is usual 
in such a case^ to give notice to the opposite party of your in- 
tention to do so. 

In the court of Queen's Bench, where a rule is enlarged irom 
one term to another, the rule by which it is enlarged always 
requires that the affidavits, to be used in showing cause, shall 
be filed one week before the term. And by R. M. 86 G. 3, in 
aU cases where a special time is limited in any rule, before 
which any affidavit is required to be filed, no affidavit filed after 
the time, shall be used in court or before the master, unless it 
appear to the satisfaction of the court that the filing of it within 
the time limited was prevented by inevitable accident. And 
the same is the practice in the Common Pleas ; except that 
the affidavits to be filed before Trinity Term, may be filed four 
days befbre the term, instead of a week. See Harding v. 
Austen, 8 Moore, 523. This rule formerly was not very strictly 
enforced; see Hoar v. Hill, 1 Chit. 27; but the courts now hold 
parties to a strict observance of it. Qilson v. Carr, 4 Dowl. 
618. Turner v. Unwin, Id. 16, 1 Har. & TV. 186. Cosby v. 
Befts, 1 Dowl. N. C. 503. Wright v. Lewis, 8 Dowl. 298. And 
when thus filed, the opposite party may use and observe upon 
them, whether the party filing them intends to make use of 
them or not. Price v. Hayman, 4 Mees. & TV. 8. 

Cause shown, how, S^c."] The first thing to be done is to get 
an office copy of the affidavit and rule on which the rule was 
moved; for until this has been obtained, counsel cannot be heard. 
hrown T. Probert, I Dowl. 629. But when the affidavits, in- 
tended to be used on showing cause, are filed, as above men- 
Uaaed, it is not necessary for the other party to obtain office 
copies of them, before he is heard in support of his rule. Pitt 
V. Co9mbs, 4 Nev. & M. 535, 1 Har. & TV. 13. 

In showing cause, and indeed in supporting the rule also, the 
counsel will be obliged to confine themselves strictly to the 
facts stated in the affidavits. See Aliven v. Pvmival, 2 Dowl. 49. 

No affidavits can be read in reply to those used in showing 
cause against the rule. Shaw v. Mansfield, 1 Price, 709. See 
Bury V. Clench, 1 Dowl. N. C. 848. 

It may be necessary to mention, that a party called upon to 
show cause against a rule, may oppose the rale in person, or 
by a new attorney, without notice to the other party of any 
order to change his former attorney. Lovegrove v. Dymond, 
4 Taunt. 669. 

In deciding the case, the court cannot make any order upon 
a person, who is not a party to the rule, not even upon the 
attorney of either of the parties, however reprehensible his 
conduct may have been. Cheslyn v. Pearce, 4 Dowl. 693. 
Norton v. Curtis, B Dowl, 245. 
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Where the rule is supported and opposed by long and con- 
tradictory affidavits, or involves any complicated qaestkm 
of fact, the court geqerally refer the matter to the master, wbo 
will thereupon consider the affidavits, hear the parties, receive 
fresh affidavits, if he think them necessary, Noy v. Bef 
nolds, 4 Nev. & M. 483, 1 Har, & W. 14, and repcart to the 
court ; but he cannot hear testimony viva voce, unless autho- 
rised to do so by the terms of the reference, or by a judge's 
order. Id, 

When the rule is disposed of, the rule by which it is mads 
absolute or discharged must in all cases be drawn up, and in 
s'trictness ought to be served. The general rule is that the 
successful party shall procure it to be drawn up and served. 
But there are some cases, where the rule is made absolute or 
discharged upon terms, in which the rule is the rule of both 
parties— of the party who has succeeded, that he may have 
the benefit of the rule, and of the other party, that he my 
enforce the terms on which the rule has been made absolnle 
or discharged, and either party may draw it up. And it is I 
general rule that all rules which require a thing to be dose afc 
a certain time, must be drawn up before that time, otherwise itis 
considered to be abandoned. Therefore where arulensfi for judg- 
ment as in case of a nonsuit, was discharged on a peremptory 
undertaking to try at a particular time, and the rule was not 
drawn up before that time, the court held that it could not after- 
wards be enforced; it was abandoned, and no p^emptory 
imdertaking therefore existed. Om^ v. Bean, 1 Mm*9t 
Gr. 50. Sawyer v. Thompeon et (U. 9 Meee, & JV, 248. 

As to the time limited for taking the next proceeding, tSbtt 
the rule is determined, where the rule nm has been a stay of 
proceedings, see post, p. 32 1, 322. After the rule has been once 
decided, the court, we have seen, (ante, p. 287) will not enter- 
tain a'second application upon the same aulyect, even npoQS 
different statement of facts, Rosset v. Hartley, I Har, & W. 
581, unless the former rule were discharged on account of i 
mere informality in the affidavits. In the court of Queen's 
Bench, in like manner, if a rule be decided by the judge in the 
Bail court, it cannot be again moved in full court, Roaei ▼• 
Hartley, supra, at least not without the permission of the judge 
who decided it ; and even with his permission, not in another 
term. Todd v. Jiffery, B.R, M. 1837, MS. 

It may be necessary to add, that by appearing to show cause 
against a rule, a party does not waive any objection to the 
affidavits of his opponent, or the copy of the rule served : 
Wood V. Critchfield, 1 Cr. & Af. 72 ; but he thereby waives all 
objection to the affidavit of service, or to any irregularity in 
the service itself. 

Costs.^ Where cause is shown against a ruk in the first in- 
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wtict, the court nerer give costs to the party showing caase, 
tiiough he be successful. Ready. Speer, 5 DatoL 330, FUchT, 
reen, 2 Dowl. 439. 

If a rule nisi be moved with costs, if tiie court make it ab- 
»hite^ it must depend upon the circumstances of ths case, 
hether they wiJl make it absolute with costs, or not. If they 
iseharge it, they usually do so with costs. But if in dis- 
larfpng it, after argument, nothing be said by the court as to 
>sts in the Queen's Bench, it must be understood that the 
mrt make no order as to costs ; See Drinker y, Pascoe, 4 Dowl. 
66 ; in the Common Pleas, however, it is deemed to be dis- 
liaised with costs, unless the court otherwise order. And eveif 
1 the court of Queen's Bench, if a rule nisi for setting aside 
roceedings for irregularity be discharged generally, without 
lention of costs, the rule must be deemed to be discharged with 
otftM. R. M. 37 O, 3, K. B. See post, p. 322. In the case of 
rreg^alarity, the court usually give costs to the successftil party, 
ree post, p. 322. Minns ▼. Baxter, 1 T. R, 16. Huggett ▼. 
^arkin, 1 Bing, 65, unless perhaps where the point is a* new 
nd doubtful one, t^ 2 T. R, I, Z T. R. 642, or where the party 
las been misled by a previous case which was wrongly decided. 
y^lade ▼. Davidson, 4 T. R. 610, and see Beil v. Jackson, 
[ T. R. 663. 

If the rule msi be not moved with costs, the court wUl sel- 
iom grant costs if it be made absolute ; and they cannot grant 
:oats, if no cause be shown against it ; whether they will grant 
;osts, or not, upon discharging it, will depend upon the cir- 
nimstancesof the case. See Re Morrison, S Dowl. 94. If 
they say nothing as to costs, it must be considered that costs are 
not granted ; Anon. 1 Chit. 398 ; and no substantive application 
canitfterwards be niade for them. Holmes v. Edwards, 6Dowl. 51 . 

If the party applying, succeed in obtaining part only of what 
he sought by his rule nisi, the court will not give him costs. 
AUven v. FumivtU, 2 Dowl, 49. Mc Andrew ▼. Adam, 1 Bing. 
270, 3 Dowl. 120. If the other party indeed were to give no- 
tice that he would oppose the rule only upon those points on 
which he afterwards succeeds, and the applicant still persist 
in claiming the whole, the court it seems would give the 
former his costs. Id. 

If a rule be discharged for a defect in the affidavit en which 
it is moved, it is usually without costs. Preedy v. Lovell, 4 
Dowl. 671. 

Where a party obtains a rule nisi, in a matter which onght 
only to be made the subject of an application to a judge at cham- 
bers, if he succeed in making his rule absolute, the court will 
not give him costs, or will only give him such costs as a judge 
at chambers would have given him. Vaughan v. Trewent, 2 
Dowl. 299. 

No costs can be given against a person who is not a* party 
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to the rule ; to make him pay costs, a special application must 
be made for the purpose. Norton v. Curtis, 3 Dowl. 245. 
Cheslyn v. Pearoe, 4 Dowl. C93. 

If the rule nisi be moved for on payment of costs, and be 
made absolute, but be afterwards abandoned by the party 
obtaining it, there is no mode of obtaining these costs ; the 
rule in such a case is conditional merely, and it is optional' 
with the party whether he will abide by it or not. Pugh v. 
Kerr, 5 Mees. fc JV. 164- 



• Enlargement^ opening, rescinding, Sfc. cfrtUes. 

Enlarging rules{\ The court, upon sufficient grounds shown, 
will enlarge a rule to another day in the same term, or until 
the following term. It is seldom requisite to apply to enlarge 
a rule to another day in the same term, as counsel usually con- 
sent to a case standing over, where they think that the comt 
upon application would grant a like indulgence. But where a 
rule nisi is served so late in the term, or where from other cir- 
cumstances, it is impossible to show cause against it in the 
same term, the court will enlarge it to the term following. 

Formerly, in the Queen's Bench, the rules enlarged to the 
next term were set down in a peremptory paper, for particular 
days, and called on in their order in the following term; R.B. 
6 0.3; H. 15 G. 3; M. 17 G. 3; H. 36 G. 3 ; and they coulA 
not afterwards be put off ftrom the appouited day, without the 
leave of the court. H. E. 41 G. 3. And such is at present 
the practice in the court of Exchequer, except that the per- 
emptory paper is called on, before motions, on the second day 
in each term, and if counsel do not then attend to support or 
oppose the rules, the court will strike them out. R. M. Ex. 
2 Vict. But in the court of Common Pleas, there is no per- 
emptory paper ; but rules enlarged to a particular day in the 
same or another term, are brought on as other rules, and may 
be made absolute at any time on the day to which they stand 
enlarged, Shaw v. Masters, 2 Taunt. 174, or afterwards. And 
at present, in the court of Queen's Bench, by R. M. 4 Vict., 
the above rules relating to the peremptory paper are rescinded, 
and it is- ordered that in future all enlarged rules shall be 
drawn up for the first and other days in the next term, in the 
order in which they shall have been enlarged, and in such num- 
ber for each day as the master may see fit ; and either party 
may bring on such enlarged rules, and the court will dispose 
of them in the same manner as if brought on in the term in 
which they were moved for. But no rule can be made absolute, 
or opposed, in another term than that for which it is drawn up^ 
unless it have been enlarged. 

Formerly, in the court of Common Pleas, where a rule was^ 



Jud^^$ Order. 297 

enlarged, notice thereof was required to be given to the oppo* 
iite party. But now by R. 6. H. 2 W. 4, 8. 97, " a rule may 
tie enlarged, if the court think fit, without notice." 

Opeiwtis ndei^ If from mistake or accident or the like, 
& role be made absolute, without opposition, where it was in- 
tended to show cause against it, or where it is discharged in 
the absence of the counsel instructed to support it, the court 
8?ill in general open it. in order that it may be discuised upon 
the merits. But once a rule has been discussed and decided 
upon the merits, the court will seldom allow it to be opened, even 
upon a different statement of facts. See ante, p. 287, 294, 
and see Fkillnff v. TVeyman, 2 Chit. 265. Pus$el ▼. SUcox, 5 
Taunt, 628. So the court have refused to open a rule, upon a 
suggestion that the report of the master, upon which the court 
had acted in ^sposing of the rule, was erroneous. Gmgell v. 
Bean, 1 Man. & Gr. 555. And a rule made in the Bail court, 
is not more liable to be re-opened, than one made in full court. 
TMd v. Jetfery, 7 Ad. & El. 519. 

Rescinding rules."] The court will seldom rescind a rule which 
they have made after hearing both parties, see Dillamore ▼. 
Cc^on, 1 Bing. 398. Davis v. Cottle, 3 T. R. 405, and never 
in the next term. Todd v. Jqifery, B. R. M. 1837, MS. But where 
rules are obtained ex parte, absolute in the first instance, the 
party against whom they were obtained may move to discharge 
them, if he can show that they ought not to have been granted ; 
and the court thereupon grant a rule nisi, which is afterwards 
made absolute or discharged^ as in ordinary cases. 



SECTION III. 

Judges order. 

In what cases.'] Nearly all matters of practice may be 
brought before a judge at chambers for his d^ion. He may, 
in his discretion, set aside a judgment in gectment, and a writ 
of possession executed, on the application of the tenant, and 
let him in to defend ; Doe d. Malarchy v. Roe, 9 Law J. 53, qb.; 
and the like. He may now also entertain applications by she- 
riffs for interpleader; 1 & 2 Fict. c.45, s. 2; although formerly 
this was otherwise unless with the parties' consent. In term 
time, however, the judges do not hear arguments by counsel, 
and therefore do not entertain applications which require the 
attendance of counsel. And by stat. 11 G. 4 & 1 W.4, c. 70, 
8. 4, every judge of the courts of Queen's Bench, Common 
Pleas and Exchequer, to whatever court he may belong, is 
authorised to transact such business at chambers or elsewhere, 
o3 
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depending in any of the said courts, as relates to matteri over 
which the said courts have a common joriidiction, andu nutyf 
according to the course and practice of the oomt, be tnsi* 
acted by a single judge. See DriHUl v. Taylor, 4 Bing. N, C. 
369. Also by a former statute, 1 G. 4, c. 55, s, 5, the judfes 
on their circuits, respectively, are authorised to grant vm- 
mouses and make orders, in all actions and prosecutioai) 
which, if brought to trial, would be tried upon their ciicnit, 
wh^her they be judges of the courts respectively in which tbi 
records in such actions or prosecutions wore made up, or not 
Sm Aihwrth v. HeathcoU, 6 Bing. 596. Also, if a sUtute, in 
any new proceeding, give jurisdiction to a juc^ at ch«aib(n» 
he alone has original jurisdiction in tiie matter, the court bftve 
not ; but after he has fully decided it, and made his order, the 
court may review it, and rescind or confirm it. Brwm v. Bsm* 
jord, 9 Mees. & IV, 42. See Johmtone v. KnoUflef, 1 D(ff^ 
iV. C. 30. 

Summons.'] All matters for the decision of a judge at eham' 
bers, are brought before him by summons, which may be ol>- 
tained upon application to the der k at the chambers oi any of 
the judges. A copy of this summons must be served on the 
attorney or agent of the opposite party ; who wUl thereupoo 
either indorse a consent to an order on the back of the sum- 
mons, or attend before the judge. If he indorse a consent, tk 
judge's derk upon application will draw up an order aceord- 
ingly ; but it must be observed that the consent of itself biodB 
neither party, unless the order he actually dmwn op md 

served. Joddrel v. , 4 Taunt. 253. If both attomies attend 

before the judge, the matter is then discussed, and the judge 
makes or refuses an order. But if tlie opposite attorney do 
not attend in pursuance of the summons, the attorney who 
obtained it must wait half an hour (i2. T, 35 G. 3, K. B.),tnd 
may then obtain a second summons to the same effect for the 
next day, and serve it. Formerly three summonses were in 
general necessary, before the judge would make aa order upon 
default of the opposite attorney. But now by R. GL T. 1 W.4, 
s. 9, " it shall not be necessary to issue more than two sum- 
monses for attendance before a judge upon the sacae outter; 
and the party taking out such summonses shall be entitled to 
an order on the return of the second summons, unless cMie 
is shown to the contrary." If therefore the opposite attoitfQr 
do not attend the second summons, the judge's cleric will drv^ 
up the order, upon an affidavit of service of the two summoiiieib 
of the attendances thereon, and of the opposite attorney's oDft- 
attendance. There are some casea, however, in which tiieordtf 
is made upon the first summons, the summons being aerted 
two days before it is attendable ; such as an order to deliver 
or to tax an attorney's bill. IL G, H, 2 fV, 4, s. 91. And 
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there are other cascf, in which the judge, under particular eir- 
cum8tance8> will grant a peremptory sammons in the first in- 
stance, attendaUe on the next day, and in default of attendance 
an ordar will be made upon it. But where, in an ordinary 
summons, the attorney's clerk inserted th»ji7ord " peremptory*' 
witkout authority, the couit, upon an q>plication to them 
upon the same subject, ordered the attorney to pay the costs. 
Fimneriy y. SmUh, 1 Hodg. 158. There are also some q>pli- 
catioiis to a judge at chambers, which are ex paries and witiiout 
sumnKms : such as an application for an order for a capiat^ 
and the like. But where a judge at chambeis, upon an ex 
parte apfdication of a party to an arbitration, made an order 
under stat. 3 & 4 W. 4, c. 42, s. 39, allowing him to revoke 
his submission, the court rescinded the order, holding that the 
Judge had no authority to make it, without giving an oppor- 
tunity to the other parties to be heard against it. Clarke v. 
fHocken, 2 Bing, N. C. 651. 

A summons, if served, is a stay of proceedings from the 
time it is attendable, Anthill v. Medcalfe, 2 New Rep. 169. 
Jted/erd v. Edie, 6 Taunt. 240. Trego v. Tatham, 2 Man, ft 
Chr, 509, and if followed up by a second summons, will con- 
tinue to stay the proceedings until it be disposed of. See Knowlea 
v. ValUmce, 1 Gale, 16. Hodgtonv. Caley, 8 Dowl. 318. Where 
the thne for pleading expired on the 7th, and on that day a sum- 
mons for leave to plead several matters was served, attendable 
on the 8th at 1 1 o'clock, being the hour at which the judg- 
ment office opened; and the plaintiff's attorney instead of 
attending the summons signed judgment as for want of a plea : 
the court set aside the judgment for irregularity with costs, 
holding that from 1 1 o'clock the summons operated as a stay 
of proDsedings. fi^'elU v. Secret, 2 Dowl. 447. Morris v. Hunt, 
2B.SlA. 355. Even where a summons, in term time, was made 
attendable at ten o'clock in the morning before a judge of the 
King's Bench, a time when a judge of that court, as was 
well known, never attended at chambers : still it was holden, 
to be a stay of proceedings from 10 o'clock. Byles v. Walter, 
5 Dawl. 232 ; but see Bebh v. Wdle$, Id. 458, semb. cont. Where 
however a summons was taken out to tax an attorney's bill, 
but the usual undertaking to pay was not entered in the book 
at the judge's chambers or embodied in the summons: the 
court hdd that it did not preclude the attorney from com- 
mencing an action for the amount, by suing out a writ, and 
which he was obliged to do in order to save the statute of limi« 
tations. HllHams v. Roberts, 3 Dowl. 512. So, where a 
summons was taken out in vacation, to set aside a writ of 
execution for a variance in the amount from the sum entered 
in the master's book in signing judgment, and in the interval 
between the first summons being attendable, and the atten- 
dance on the second summons, the plaintiff entered upon the 
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roll a judgmentaccording with the writ of execution : the court 
held that he might do so ; the summons was taken out for a 
collateral purpose, and not in the cause, and was therefore no 
stay of proceedings. Phillips v. Birch, 2 Dowl. N. C. 97. So 
where several successive summonses were taken out, but no 
order obtained on any of them, they were holden not to be a 
stay of proceedings. Bass v. Cooper et al, 2 Mees. & ff. 310. 
If the order be refused, the party who obtained it has not the 
same time allowed him to take the next step, that he had when 
he served the summons ; but if the time limited fbr his taking 
the next step have expired, he is allowed for that purpose the 
whole of the day on which his- summons has been disposed of. 
Hughes V. Wcdden, 5 B. & C. 7 701 Qlover v. TVatmore,Id.W, 
and see post, p. 321, 322. 

4ffkkivit.^ If it be intended to use affidavits before the 
judge, they must be intituled, and be regular in every other 
respect, as in an application to the court. See ante, p. 272, &c. 
If they are intended to be used upon l^e bearing, it is usual to 
give the opposite party a copy of them, in opder that he may 
be prepared with answers tothem. If the affidavit be used, 
it is filed with the judge's clerk,, who on the lasst di^ of each 
term delivers all the affidavits thus in his custody to the Rule 
Office. See Needham v. Bristou\ 1 DitwL N. C. 700. See 
R. G. H. 1 Vict. 

Order."] If the order is made upon default of the opposite 
attorney, as mentioned ante, p. 298, the judge's clerk will draw 
it up in the terms of the summons ; if made by consent, he 
will draw it up in the terms of the consent as indorsed. But 
if the parties attend before the judge, the judge after hearing 
them, if he think fit to make an order, makes a minute of it 
on. the back of the summons, and gives it to the successful 
party, who then takes it to the judge's clerk, and has the order 
drawn up accordingly. If the party, however, do not like the 
order which has been made, it is optional with him to have it 
drawn up or not ; Daley v. Arnold, 1 Dowl. N. C. 938 ; if he 
do not, the opposite party has no mode of compelling hifflr 
but he may proceed to obtain a similar order in the ordinary 
way, if he will. Macdougall v. NicholU, 5 Nev. & M. 366, 
1 Hav. & W. 462. Sometimes an order ni^ is granted; and 
this becomes absolute as of course, on the day therein men- 
tioned, unless cause be shown- against it. Humphreys v. JsMf, 
6 Mees, & IV. 418. In £uch a case, if the party who obtained 
the order do not attend at the judge's chambers on the day, 
the best way is to go in before the judge, say that you are 
ready to show cause against the order, and apply to have it 
discharged. Per Parke, B. Id. It was at one time doubted 
whether judges at chambers had a po\yer to award costs ; Read 
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V. Lee, 2 B. & Ad. 415. Spker y. Todd, 2 Cromp, & /. 165 ; 
but it U now fully settled that they have. Doe d, Pmcott v. 
Hoe, I Dawl. 274. Re Bridge & JVright, 4 Nev, &M. 5. Hughes 
V. Brand, 2 DowL 131. Co/<tiw v. Aaron, 4 Btfi/^. N. C. 233. 
Sykee v. M'Clise, 8 Dow/. 145. Clement v. fFeover, 3 Afofi. & 
Or. 551, although they seldom exercise it, except in cases of 
irregularity. A judge at chambers, however, has no authority 
to order payment of debt and costs by instalments, without 
the plaintiff '8 consent. Kirby v. BUis<m, 2 Dowl. 219. If an 
order be made on payment of costs, this does not imply an 
undertaking to pay them, nor can payment of them be en- 
forced. Pricker v. Eastman, 11 Bast, 319. 

Care must be taken to serve the order ; for until service it 
is of no effect. See mUon v. Hunt, I Chit, 647. And it 
should be drawn up and served forthwith, for delay in doing 
so will be deemed a waiver of it. Charge y, Parkall, 4 B.9iC, 
865. Kenney v. Hutckhuon, 6 Mees. Sl W. 134. 

The only mode of reviewing the decision of a judge at 
chambers, in granting or refusing an order, is by application 
to the court in which the action or other proceeding is pend- 
ing : if the judge have granted an order, the application may 
be to rescind it : the court cannot receive it in any other way; 
Twrqwxnd v. Hawtrey et al. 9 Mees. & fV, 727. Abbott v. Hop- 
per, 8 Dowl. 19 ; if he have refused it, the application may be 
for a rule to the like effect as the order refused. In general a 
judge's order may be rescinded by the court, even in cases where 
original jurisdiction is alone given to a judge at chambers, and 
cannot be exercised by the court. Brown v. Bamford, 9 Mees, 
& W, 42. Johnstone v. Knowles, 1 Dowl, N, C. 30. But where a 
statute vests a discretionary power in a judge at chambers, the 
court will not interfere or rescind his order. And therefore where 
it was alleged that a judge had awarded a distringas on an 
insufficient affidavit, the court refused to set aside his order 
in this respect, because all the statute requires is that the 
court or a judge shall be satisfied from the affidavit that the 
defendant keeps out of the way in order to avoid being served 
with process. Gale v. Hlnks, 5 Dowl. 348. And where a 
judge at chambers made an order to exempt an executor from 
costs, under stat. 3 & 4 W. 4, c. 42. s. 31, and an application 
was made to the court of King's Bench to rescind that order : 
the court held that they had no authority to do so ; they said 
that the authority of a judge, under that statute, was co-ordi- 
nate with that of the whole court, and they could not there- 
fore interfere. Maddocks v. Phillips, 5 Nev. & M. 370. but see 
Lakin & Massie, 4 Dowl. 239, cont. So, where a judge makes 
an order to amend the postea in a case tried before himself, the 
court will not set it aside, because they have no authority to 
make him produce his notes. JSandford v. Alcock, 12 Law J, 
40, ex. The court also will not in general review the decision 
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of a judge* in merely granting or refusing costs. See Davey v. 
Brown, 1 Bing. N. C. 460. Giraud y. Austin, 1 Dowl. N. C. 
703. The application also must be made promptly, and before 
the other party has proceeded upon the order and incurred 
expense. Thompson y. Carter, 3 Dowl. 657. And see OrUmt. 
Fntnce, I Hot, & W. 672. Clemmt ¥. Weaver, 3 Alan. & Gr. 
551. fVifnne v. Wynne, 9 Dowl, 396. Baden v. FligK 
6 Dou?/. 177. 5e* Cocker v. Tempeet, 7 Meet. & PF. 502. Nor 
can a motion be made to rescind it, after it has been made a 
rule of court ; the motion in such a case must be to set aside 
the rule. Id. It has been said that the affidavit in support of 
the application must bring exactly the same facts before the 
court that were brought before the single judge, and that 
the court would not receive an affidavit of any additional ftet. 
Alexander y. Fwrtei', 1 Dowh N. C. 299. But this has been 
ruled otherwise by the court of Exdiequer, who have holden 
that either party may 'use affidavits of additional lads* 
Gibbona v. Spalding, 12 Law J. 185, ex. Pike v. IteWt 
6 Mees. & W. 546. See Thomas v. Evans, 9 Mees. & W. 8S9. 
If the affidavits which were used at chambers be intended to 
be used upon the motion, notice should be given to the jndge^a 
derk to produce them, and he will thereupon band them to 
the clerk of the rules ; but if he have already returned them to 
the Rule Office, notice should be given to the clerk of the ndo 
to have them in court. See Needham v. Bristow, 1 Dwl, 
N. C. 700. The affidavit also must dther have the judge's 
order annexed to it, Hoby v. Pritchard, 5 DowL 300, or Mt 
set out the substance of it. Shirley v. Jaeobi, 3 Dowl. 10). 
It may be necessary to add, that one judge cannot review the 
decision of another : and therefore if a judge upon summoai 
refuse an order, it is deemed highly improper to proceed by 
summons before another judge for the same purpose ; if the 
party be dissatisfied, he should apply to the court. Wright v. 
Stevenson, 5 Taunt 850. 

The only mode of enforcing a judge's order, ia to make it a 
rule of court, then require the party to ob^ the role, and if 
he neglect or refuse to do so, apply for an attachment, or (if it 
be for the payment of money) sue out a writ of executioa 
upon the rule. Even where a judge at chambers made an or« 
der to discharge a party out of custody, cm his undertakiBg 
not to bring an action, and he afterwards commenced an actioo, 
the court refused to set aside the proceedings hi it, until the 
order should be made a rule of court. J€tmesany.Baper,t 
Moore, 65. Formerly an order obtained in vacatioD, cooM 
not be made a rule of court until the fc^lowing term. IL v* 
Price et al. 2 O. & Af. 212. But now it may be made arole 
of court in vacation, and the rule be dated on or after the diy 
of the date of the order, and may be intituled as of the pie* 
vious term, under R. G.H. 2 Vict, motioned ante, p. 288. Bai>^ 
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fngn v. Pugh, 12 LtUD /. 126, cp. The motioii to make tlie order 
ruk of court, is a motion of ccrarse, and abtolate m the fint 
instance. tVUum v. Northop, 2 Cr. M, 9t R, 326. 



8BCTI0N IV. 

Attachment. 
In what coiet, 

D%99be^mg rule* c/ courtJ] Diaobeying a rule of court, U a 
contempt of that particular court, and will in general be pun«> 
ished by attachment. It forms, in practice, the principal daia 
of casea, which are puniahabie in that manner. There is a dif- 
ference in this respect between a judge's order and a rule of 
court; disobeying the latter is a contempt of the court; 
diaobeying the former is not. Baker v. Rye, I Doiri. 689. See 
fVoeilUM, V. Hodgson, 3 Ihwl, 178. Re Turner, 6 DowL 6. 
But the distinction is more of a formal than of a substantial 
ni^ure ; lor the judge's order may be made a rule of court, at 
any time during the term, see R* v. Price, 2 Dowl. 233, or even 
in yacatioa, Bodmofi v. Pugh, 12 Lmw J. 126, cp., as a matter 
of course, and then a disobedience of the rule will be punished 
by attachment. There is one case only which is an exception 
to this, «Dd it is made so by a particular rule of court: 
namely, where a judge's order to return the writ or bring in 
the body, is obtained and served in vacation, although it is 
necessary to make the order a rule of court before an attach- 
ment can issue for disobedience of it, 2 IV. 4, c. 39, s. 15, yet 
it is not necessary to serve the rule ; service of the ordier ia 
sufficient. R. O, M. 3 IT. 4, s. 13. R. G. H. 3 TV. 4. As to 
the motion for the rule and attachment in such a case, see 
Stamland v. Ogle, 3 Dowl. 99. HoweU v. BuUeel, Id. in notis. 
HiHchl^fe V. Jones, 4 Dowl. 86. Pileher v. Woods, 4 Dowl. 329. 
Forster v. Kirkwall, 4 Dowl. 370, and ante, vol. I, p. 30, 32. 

Where a rule requires a party to pay costs, then, as soon 
as the amount of the costs is ascertained, upon taxation, by 
the aliocatur of the master written upon it, if the party re- 
fuse or neglect to pay them, when demanded, the court will 
award an attachment against him. But if the rule, instead of 
ordering the party to pay the costs, merely grant him an in- 
dulgence " uipoti payment of costs," the court will not grant 
an attachment for non-payment of such costs, even although 
the party availed himself of the indulgence granted to him, 
and had the full benefit of it. Doe v. Haddon, Hulhck Costs, 
401. Stokes V. Woodeson, 7 T. R. 6. Rese v. Fetkn, 2 Dowl, 
182. Tttmer v. Gill. 3 Dowl. 30. .S^ King v. Clifton, 5 T. R. 
257. So where an order to tax costs was obtained upon the 
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usual underUking to pay them, but the undertaking was not 
embodied in the order, nor was it made a rule of court: it was 
hoklen that the attorney was not entitled to an attachment, to 
enforce payment of the costs taxed ; for although the order 
had been made a rule of court, yet as the rule upon the fine of 
it contained no order to pay, the non-payment was no con- 
tempt of the court. Ryalls v. Emerson, 2 Dowl, 357. Harrim 
V. Ward, 3 Dowl. 541. Price v. Philcox, 7 DowL 559. 

In like manner, if the rule require the party to do m 
thing else, if he rdfuse or neglect to do it, the court will award 
an attachment against him : as in the ordinary instances of an 
attachment against a sheriff, for not obeying the rule to re- 
turn the writ, or bring in the body, — an attachment for not 
performing an award, where the submission has been by rule 
of court, or has been made a rule of court, see ante, p. 252,— an 
attachment for not paying costs in ^ectment, under the con- 
sent rule, where the plaintiff has been nonsuit, and the like. 
Where a rule required a party to reinstate certain premises 
forthwith, and in four days after service of it an attachment 
was moved for, on the ground of bis not having obeyed it ; 
to this it was answered, that It would take three weeks to re- 
instate the premises: but the court held that this was no 
reason why the party should not have begun promptly to do 
so, and they made the rule absolute. Doddington v. Hudson, 
1 Bing. 410. And on the other hand, where a judge's order, 
made a rule of court, required an attorney to render an ac- 
count, and he did so; and because the account omitted certain 
items, the other party moved for an attachment against him : 
the court refused it, saying, that as he had rendered the ac- 
count, there was no ground for the application. Rxp. Law- 
rence, 2 Dowl, 230. Where a party, who had entered into a 
rule to abide by an award, filed a bill in equity to set that 
award aside: the court granted an attachment against him; 
but they afterwards discharged him without fine, rather than 
set a small one for so high an offence. R» v. Wheeler, 3 Burr. 
1256. 

In other cases.1 An atttachment will lie for a libel on the 
court. R. V. Middleton, Post, 201. R, v. Wyatt, 8 Mod. 123. 
So, for very gross and contemptuous words of the court, at 
the time its process is served or executed upon the party, the 
court may grant an attachment; Id, 2 Hawk, c. 22, «. 36; 
but this is not usual. And where a defendant, after b&DZ 
served with process, collared and violently shook the officer, 
and ordered him to quit his presence : the court held that, 
without disclosing more of the circumstances, this did not 
necessarily amount to a contempt of the court, or an obstruc- 
tion of its process, for which they would grant an attachment 
Adams v. Hughes, 1 Brod, & B. 24. and see Myers v. ffWf> 



Proceedings previously to it. 306 

'owe, 147. Weehes v. Whitely, 3 Dowl. 536, 1 Bar. & H'. 
So, altering a sheriiPs warrant, is no ground for an 
^hment, unless an improper use be made of it. Hale v. 
ieman, 1 W, Bl. 2. So, it is no ground for an attachment 
nst a sheriff, that he returned to a vendUioni exponas, that 
goods remained in his hands for -want of buyers. Leader 
yanvers, 1 B. & P. 359. So, an attachment has been 
sed against an attorney for not performing his undertaking 
is own client to pay him a debt and costs, due to him 
1 a third party. Exp. Bvans, 9 Dowl. 106. But disobey- 
a writ of subpoena, is punishable by attschment. See 
" Witness:* 

gainst peers."] A peer is not liable to be attached for non- 
sent of money; Ld, Falkland? s case, 1 Tidd, 194. Walker 
d. Chrasvenor, 7 T./Z. 171 ; nor is a member of the house 
x>mmons ; Ckftmur v. Knatchbull, 7 T. R. 448 ; for the at- 
iment in such a case is in the nature of civil process. 
in other cases, it seems, they are liable to an attachment, 
r. Bp, of St. Asaph, 1 Wtls. 332. 



Proceedings for obtaining the writ. 

'enrice and demand.] If it be intended to proceed by at- 
iment against a party, for not obeying a rule of court, he 
(t be served personally with the rule, that is to say, a copy 
;he rule and allocatur, (if there be one) must be served 
lonally upon him, and the original at the same time shown 
lim. R. V. Smithies, 3 T.R. 351. Re — , Gent. I D. Bt R. 
. Parker v. Burgess, 3 Nev. & M. 36. Stunnell v. Tower, 
>owl. 673. WooUisonv, Hodgson, B Dowl. 178. Albiny. 
mer, 3 Dowl. 563. 1 Har. kW. 215. Dicas v. Wame, 
odg. 91 . Reid v. Deer, 7 D. fc H. 612. Stunnell v. Tower, 
r. M. & R. 88. Granger v. Fry, 5 Dowl. 21 . and see Short 
mith, I Man. & Gr. 21 1 . In some very strong cases, where 
ppeared clearly that the party knew of the rule, and kept 
of the way to avoid being served with it, the courts have 
tensed with personal service j see Green v. Prosser, 2 Dowl. 
AUier v. Newton, 2 Dowl. 582. Re Barwick, 3 Dowl. 703. 
r. Dignam, 4 Dowl. 359 ; but these cases have since been 
sidered, and it has been determined that hereafter the 
ice must in all cases be strictly personal. Per Patteson, J. 
^irkit v. Holme, 4 Dowl. 566. Where the party, however, 
litted that the rule and allocatur were then in his posses- 
I, it was deemed equivalent to personal service, Phillips v. 
chinson, 3 Dowl. 583. and see Re Bower, 1 B. & C. 264, and 
•robably would be deemed so still. And where, upon the 
;inal rule being shown to a party, he prevents an actual 
ional service of the copy by violence, ^enhom \. Do\»us, 
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1 Mar. ft H\ 216, or by refusing tx> take it, Rote v. Xeopt, 

1 Hot, & H'. 213, 3 DowL 566. £Mu v. Gileg, 5 DMoi. 255, or 
the like, it will be deemed equivilent to personal service. Ai 
to the original rule, if it be shown to the party, it will be raf- 
Hcient ; it is not necessary that it should be actually ]dsced in 
his possession. Qoodman v. London, 2 Daid. &04. Or if tte 
original itself be served, instead of a copy, it will be saffideiit 
Leif V. Jones, 3 DowL 315. And where the attachment is far 
not obeying a judge's order, made a rule of court, it is soffident 
to swear to a personal service of the rule, without sweuiog 
also to a service of the order. Greenwood y« Dffer, 5 Dwk 
255. 

Also a demand of that which is ordered by the rule, must 
be personally made upon the party who is to perfiona it, 
otherwise an attachment wiU not be granted, Doddmgkm t. 
Hudton,^ Moore, 510, 1 Bing. 410. Bocbm v. MUktrd. 8 IM. 
661, I Gal, 138, unless the party, by violence, &g. l»ve pie* 
vented a personal demand from b^g made. Wenkam f > 
Downes, 3 Dowl. 573. And if the demand is to be of aay 
thing directed to be done by a judge's order, it cannot be 
made until after the order have been made a rule of court, 
Ch'dton v. Ellis, 2 Cr. & M. 459. So, where there is an order 
to tax an attorney's bill, and the usual undertaking given, if 
it be sought to enforce payment of the taxed costs by attach- 
ment, not only the judge's order, but also the underteldag, 
must be made a rule of court. Price v. PMIcox, 7 Dotid, 559* 
The demand also must be made by the party to whom the 
money is to be paid, or other act done, Bx p, Fwtesmf* 

2 DowU 448. Doe v. Hickman 1 Matu & Or, 566, unless ke 
have deputed some other person, by power of attorney, to 
make the demand for him. . Brwm v. Jenks, 4 i>Mi;l. 581. 
And where money was to be paid to three persons, it w 
holden that a demand by one was not suficient ; if it neie 
inconvenient for all to make the demand, they should have 
deputed some person to make it for them. &ykos v. Em^ 
4 Dowl. 114, 1 Hodg. 197. Where the demand is thus made 
under a power of attorney, the original power most be sbovm 
to the party, Jackson v. Clarke, 13 Price, 208, and a copy of it 
delivered to him. Laugher v. Laugher, 1 Dowl, 284. 1 7^* 
352. Kif^ V. Packwood, 2 Dowl, 570. Doe v. JaAiiioii> 
7 Dowl. 550. But where the demand is of costs merelyi it 
may be made, either by the party entitled to llkem, or by his 
attorney, whether by the terms of the rule such costs be 
made payable to the attorney or not ; for he, in fact, is tbe 
person primd facie entitled to them ; Ckw v. Saimo% 2 Mots. 
& fV. 127. Inman v. HiU et al., 4 Jd, 7. Matom v. WkUekmi, 
4 Bing. N. C. 692 ; but a demand by a person appointed by tbe 
attorney to receive them, will not be suffiaent. C(arJkv.JD%iia«i» 

3 Mees. & fV. 319. Where costs were by the rule made pil- 
able to the defendant oi \v\a siVorofirj^^. demand made by the 
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country attcumey, although his agent in London waa the attor- 
ney on the record, was holden sufficient. Dennett v. Pass^ 

1 Bing. y. C. 638. 3 DcwL 632» 1 Hodf. 157. Where they 
were made payable to the plaintifif or his agent, a demand by 
a third peraon, acting for the plaintiff, but not authorised by 
power of attorney, was holden insufficient ; but Patteson, J. 
said, that if the plaintiff were an attorney, and the demand 
were made by his agent in London, it might be dififSerent. 
Brmvn v.Jenkt, 4 DowL 581. Where a demand of the execu* 
tioDi of a deed, directed by an award, was made by a third 
party, the court are reported to have holden that a power of 
attorney was not necessary in such a case ; Kenyon v. Grayjon, 

2 Smithy 61 ; but, strictly, in all cases where the rule requires 
the party to pay money, or to deliver up deeds, papers, ftc. to 
a particular person, for his benefit, that person must make the 
dmand, or it must be made under a power of attorney from 
him. But see Wboiwm v. Hedgmm, 3 Dmol, 178. Where 
after demand made, a judge made an order to deduct certain 
coats fi'om the sum demanded, it was holden that a fresh 
demand should be made, before an attachment could be moved 
for with respect to the balance. Spivy v. IVebtter, 1 Dowl, 
696. 

AffidanU^ Where the contempt arises Ax>m not obeying a 
rule of court, the affidavit must refer to the rule, which should 
be annexed to it; it should state a service of it up(m the 
party, by personally delivering to &im a copy, and at the same 
tiBM showing him the original rule; He ante, p. 305 ; it should 
state ft personal demand, as above directed, and at what tfane 
made: Wadkam v. Brett, 2 WiU, 221 \ and if the demand 
have been made by a third person under a power of attorney, 
it should state that the original power of attorney was shown, 
and a copy of it delivered to him, vide s^pra, and an affidavit 
also of the due execution of the power of attorney must be 
made by the attesting witness. Laugher v. Laugher, 1 Tyr, 
352, 1 DwdI. 284. The affidavit in other respects, also, must 
be drawn with certainty, showing clearly the contempt, and 
the parties guilty of it, &c. See France v. Wright, 3 Dowl, 
325. As to the intituling of the affidavit, see ante, p. 275, and 
see R. V. Stretch, 4 DowL 30. 

Rule, 4rc.] Except in cases of attachments for not obeying 
a subpoena, see R. v. Stretch, 4 Dowl. 30, and attachmente 
against a sheriff for not obeying a rule to return the writ or 
bring in the body, {vide ante, vol. 1, p. 29, 82), there does not 
appear to be any time limited as to applying for the rule ; for 
the contempt, once committed, is not purged by the delay of ^ 
the other party. Even where the rule was moved for, on an 
affidavit made nearly three months previously, it was granted. 
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R, ▼. Rogers, 3 DowL 605, and see R, v. C. D., 1 Chit. 723. 
It must be moved for by counsel ; the rule will not be granted, 
if moved for by a private prosecutor, the motion for an attadi- 
ment being deemed to be of the same nature, in this respect, 
as a motion for a criminal information. Exp, Ferm, 2 Dowl 
527, and see. Ex p. Pitt, Id. 439. It is a rule nisi in all cases: 
except 1, for non-payment of costs on the master's allocatur, 
—2, in attachments^ against a sheriff for not obeying a rule to 
return a writ or to bring in the body, — 3, in attachments for 
contempt of the court, in the execution of the process of the 
court, R,T. 17 O, 3, K. B. in which three last mentiooed 
cases, the rule is absolute in the first instance. See Chaunt t. 
Smart, \ B, & P. 477. Richmond v. Bawditck, 1 Mees, ftFT. 
40. But the payment of costs, here mentioned, means merely 
costs between party and party, and not costs between attorney 
and client, in which latter case the rule is but a rule nisi. 
Spragg V. Willis, 2 Dowl. 531, 2 Nev. & M. 678. Boomeri. 
Mellor, 2 Dowl. 533. Bray v. fates, 1 Dowl. 459. Green t. 
Light, 3 Dowl. 578. and see Ryan v. Fumell, 4 Dowl. 582, 
1 Har, &fV, 641. but see Ex p, Burgin, 1 Dowl. N. C. 292. 
So, if the rule be for the payment of costs, and also for the doing 
of any thing else, the rule is a rule nbi only. Ex p, Toimleif, 
3 Dowl. 39. Daniel v. Beadle et al., 1 Man, & Or, 960, unless 
some provision to the contrary be contained in the original 
rule, for the not obeying of which the attachment is sought to 
be obtained. Ex p. Orant, 3 Dowl, 320. A rule for an attach- 
ment for not obeying an award, is always a rule nisi, eren 
although it be for payment of costs only. Thompson v. BU* 
lingsby, 2 Chit. 57. If the rule be a rule nisi only, it cannot he 
moved for on the last day of term; if a rule absolute, it may. 
Anon, I Burr. 651. Anon, 3 Smith, 118'. R. v. York, 
5 Burr. 2686. 

If the rule be a rule nisi, it must be personally served; 
Birkit V. Holme, 4 Dowl. 556, 1 Har. & W. 659. Re Ihbert- 
son, 5 Dowl. 160. Wilkinson v. Pennington, 6 Dowl. 183; 
but if the party show cause against it, that will be deemed a 
waiver of personal service. Levi v. Duncombe, 1 Or, M.kR' 
737. It cannot be served on a Sunday. WUeham v. 5^*i 
8 T. R, 86. Where there was a variance between the copy 
served and the rule, in the name of the defendant, and the 
name of the roaster whose allocatur was written upon it, the 
court set aside the attachment which had been granted, and 
discharged the party. R. v. Calvert, 2 Cr. & M. 189. 

Against this rule, the party may show, as cause, facts and 
circumstances showing that he is not guilty of the contempt 
imputed to him, or that it was not intentional. Where an 
attorney sued out a writ of error, knowing that his client by 
a rule had undertaken not to bring one, the court refused to 
award an attachment against him, it appearing that he bad 
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been advised and believed that the rule only restrained him 
from bringing a writ of error for delay, and not from bringing 
one for real error. Camden v. Edie, I H. Bl. 51. Pidkry. 
Prentice, Id, 49. So, where a rule nisi for an attachment had 
been obtained against a party for not complying with an order 
of the court for the production by him of certain indentures, 
it appeared from his affidavit in answer, that he had not the 
indentures in his possession, had never destroyed them, and 
that he had made diligent search and enquiry for them, but 
had not been able to find any trace of them : the court, under 
those circumstances, refused to make the rule absolute. 
Cooke V. TunswOl, 8 Taunt, 131. a$ui see Clare v. Blakesley 
et al., 1 Man, & Chr, 567. But where a rule required a party 
to reinstate certain premises forthwith, it was holden to be no 
answer to say that it would take three weeks to do so, for the 
party ought at least to begin promptly. Doddington v. Hud' 
ion, 1 Bing, 464. Where an action, brought against a tenant 
of certain premises for a nuisance, was defended by his landlord, 
who told him that his presence would not be necessary at the 
trial ; and the landlord's attorney at the trial entered into a rule 
to abate the nuisance, without apprising the tenant of it ; and 
an attachment issued for his not complying with it: the 
court, upon strong affidavits that the grievance complained of 
was not a nuisance, set aside the attachment, and granted a 
new trial. Boddington v. Harris, 1 Bing. 187. So, where an 
action is brought for the same matter, the court will not grant 
an attachment. See ante, p. 253. And where in the copy of 
the original rule served, and which was sworn to be a true 
copy, the name of the defendant was written " Calver" instead 
of " Calvert," and the name of the master to the allocatur was 
written " Day" instead of " Dax :" the court set aside the 
attachment, and discharged the defendant. R, v. Calvert, 
2 Cr, & M, 189. 

The attachment, and proceedings thereon,"] A printed form 
of the attachment on parchment, is filled up by the attorney, 
and signed by the proper clerk at the master's office, and 
sealed. It is then taken to the office of the sherifif or other 
officer to whom it is directed, a warrant obtained on it, and 
given to the officer in the ordinary way, who will thereupon 
arrest the party. Caption fee, one guinea. In ordinary cases, 
the writ is directed to the sheriff; but attachments against the 
sheriff are directed to the coroners, and an attachment against 
the coroner is directed to elisors. Andrews v. Sharp, 2 W, Bl, 
91 1. R. V. Peckham, 2 W, Bl, 1218. If the party be already 
in the custody of the keeper of the Queen's prison, he cannot 
be brought up to be charged with the attachment ; the writ 
must still be lodged with the sheriff, whose officer must watch 
his opportunity to arrest himi as soon as he shall be out of 
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custody. Bwicher ▼. Simt, 2 Or. M. U R, 392. On tiie other 
hand the court will not grant a hahetn corpus to bring vp a 
prisoner in custody under an attachment, to enaUe him to 
moTe to set it aside. Firrd t. Nasaau, 9 Meet. & W. 793. 

In attachments f6r non-payment of money or costs, the op- 
tion is in the nature of an arrest in execution, and there veno 
further proceedings ; the party cannot be bailed, R. t. SMta, • 
Cowp. 137, but must remain in custody until be pay the snMrant 
and costs, a bill of which costs is usuaUy given to the officer to 
deliver to him. And the payment must be, not to tiie sheriff, 
who has in law no authority to receive it, see Pitt v. Cwmfc, 
8 Nev. at Af . 2 1 2, (or, if he receive it, he cannot be called upon to 
pay the money into court, nor can he chum poundage upon it, 
R. V. Sh. of Devon, 3 Dowl. 10), but to the opposite party or las 
attorney, in the same manner as upon a ca. ta. It is, howerer, 
so far not analogous to a ea. sa. that if, after the party is 
arrested upon it, the other party or his attorney allow him to 
go at large, upon an undertaking to return into custody vrithin 
a certain time, and, instead of doing so, he abscond, he may 
be again taken on an alias writ ; Oood v. Wilks, 6 M. k S. 
413 ; or if he return into custody before the return of the 
writ, the sheriff will not be liable to an action for an escape. 
Leivis V. Morland, 2 B. & A. 56. 

But in other cases of attachment for contempt, the party 
must be brought into court or before a judge at chamb^. at 
the return of the writ, and sworn to answer interrogatories. If 
the judge then think fit, he may enter into a recognizance with 
sureties, for his appearance from day to day, to answer interro- 
gatories respecting such matters as may be objected against 
him ; see Re 4 D. & R, 393 ; and it is not necessary to give 
notice of such bail, nor are they required to justify. R- v. 
Hall, 2 TV. Bl. 1110. In the meantime, between the arrest 
and the return of the writ, I believe it is the common prartiee 
vnth sheriff's officers to discharge the party, on his ^ng a 
bond with sureties, in the nature of a bail bond, conditioned 
to appear in court at the return of the vmt, and answer 
interrogatories, &c. 

Interrogatories are then prepared upon the part of thcffo- 
secutor, engrossed on parchment, and signed by counsel, R. M. 
34 O. 3, K, B., and filed. The prosecutor must tiien rule tie 
party to appear before the examiners to answer the interro- 
gatories. Or in deftiult of being so ruled, if he be still in 
custody, the court will allow him to be bafled. Doe v. SHR- 
well, 2 Dowl. N. C. 18. And the party must thereupon sob* 
mit to be examined upon them, by the master of the Crtyvn 
office in the court of Queen's Bench, or by the master fe the 
court of Common Pleas or Exchequer ; for he will not be allowed 
to come in and confiess the contempt. R. ▼. Sdwetris, 4 Bttrr. 
2105. But where the attachment is for a rescue, and the 
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sheriff has returned the rescue upon the writ, inasmuch as the 
sheriff's return in such a case is conclusive and cannot be 
controverted, interrogatories are useless, and the court impose 
the fine upon reading the sheriff's return. R. y. EUtins, 
4 Bun. 2139* Even in that case, hovrever, the court will put 
the party to answer, unless the prosecutor choose to waive It. 
SeeR.^. Hordes, 5 T. R, 362. 

The master thereupon makes his report to the court upon a 
motioa made by counsel for that purpose. It may be neces- 
sary to add, that this motion cannot be made on the last day 
CHf term, without the previous leave of the court. R. v. 
Wk€der, 1 fF. B/. 311. If the master report the party to be 
lA contempt, his report is in the nature of a conviction ; tee 
CmUaon v. Graham, 2 Chit. 57 ; and the court thereupon pro- 
ceed to pass judgment upon the party, of fine or imprisonment 
or both. As to the party's bail, however, it &eems that this 
report is not conclusive, but they may except to it ; see iZc 
ImuMcaen, 1 Bing. 272 ; and if the master in his report set out 
the facts specially, the party himself, I believe, may controvert 
the condusion the master has come to ; at least, 1 have known 
it to be done in practice. 



SECTION V. 

Execution upon lules. 

By Stat. 1 & 2 Vict. c. 110, s. 18, ahready noticed, ante, 
p. 101, it is, amongst other things enacted, that all rules of 
courts of common law, whereby any sum of money, or any 
costs, charges or expenses shall be payable to any person, shall 
have the ^ect of judgments in the superior courts of common 
kw, and the persons to whom any such monies, or costs, 
diaigies or expenses shall be payable, shall be deemed judgment 
crediinn within the meaning of this act ; and all remedies 
hoAj given to judgment creditors, are in like manner given 
to penoDS to whom any monies, or costs, charges or expenses 
are by such rules respectively directed to be paid. As to its 
liem vpon land, see Id» sect. 19 ; and see ante, p. 30, 31. 

Under this statute, a party who has obtained a rule of court 
for the payment of a sum of money, or of costs which he gets 
tamd, may at once sue out a Jt. fa, or ea. sa. for the amount, 
SfMDal the party ordeeed to pay it, without pieviously asking 
SBf leave of the court to do so. See H/Asen v. Paterson, 
a DawL N. C. 129. 

But the statote ooly extends to rules of court, and not to a 
Jorge's erdefs. And therefore in order to bitng a judge^s 
crdir foe the payment of moaey or costs witSun tbe stsitute, so 
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as to enable the party to sue out an execution upon it, it is 
first necessary to move to make the judge's order a nde of 
court, after which you may sue out execution upon the ntei 
without any further application to the court for leave to do io. 
JVaiton et al, v. Holcombe, 1 L Law /., 190, cp., and tee Hobm 
V. Paterton, 2 Dowl, N. C. 129. And the judge's order mij 
be made a rule of court in vacation, as well as in term, tbie 
rule being dated on or after the day of the date of the order, 
and being intituled as of the preceding term, under R. G. H. 
2 Vict., already mentioned, ante, p. 288. Badman v. PugK 
12 Law J., 126, cp. In one case, the court of Exchequer 
seemed to think a previous demand of the costs should be 
made upon the order and allocaiur, before they were made a 
rule of court ; fVaUis v. Sh^ld, 7 Dowl. 793, but see S. C. 
9 Law J. 2, ex, ; in Watson v. Holcombe, and Badman 9. 
Pugh, above cited, no such demand was deemed necessary; 
but at all events, if you seek to include costs of making the 
order a rule of court, in your execution, you must now show 
by affidavit that the order has been served on the party or his 
attorney, and disobeyed. Vide infra. Also, where an attor- 
ney's bill was referred to the master for taxation, under the 
usual undertaking, and was taxed accordingly, and the attor- 
ney then obtained a judge's order, ex parte, for the payment of 
the amount found due to him, without having demanded it, 
and the order being made a rule of court, he thereupon sued 
out execution : the court of Exchequer set aside the rule and 
execution as irregular. Richards v. Patterson, 7 Mees, & W. 
313. The best way, however, in such a case, is, instead of 
making the order for taxation and the undertaking a rule of 
court, and demanding the amount, to apply for a rule upon 
the client to show cause why he should not pay the amount of 
the allocatur, serve it, and afterwards proceed to make it abso- 
lute ; and then to sue out execution on this latter rule. This 
practice has been fully recognized by the court of Queen's 
Bench. Neale v. Postlethwaite, 1 Ad.kEl.N, C. 243. So, 
where the lessor of the plaintiff in ejectment kept out of the 
way, so that the costs taxed upon the consent rule could not 
be personally demanded of him, Patteson, J. granted a rule to 
show cause why he should not pay them, in order that execu- 
tion might be sued out for them when the rule should be made 
absolute. Doe v. Bradley, 1 Dowl, N. C. 259. 

By proceeding thus to make a judge's order a rule of court; 
the party formerly could not include in his execution the costs 
of making the order a rule of court. R, v. Oamevm, 6 Meet. 
& TV, 603. Barehead v. HaU, 9 Law J,, 323, ex. But in Tri- 
nity term, 1840, it was resolved by all the judges, that when a 
judge's order is made a rule of court, it shall be a part of the 
rule that the costs of making the order a rule of court shall be 
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Y the party tgainit whom the order U made, provided an 
it be made and filed, that the order hai been senred upon 
kity or his attorney, and disobeyed. 12 Ad, &£/.!. 
I. ft Or. 278. 6 Mwt, k, W. 602. Where the affidavit 
f a lervice upon the defendant's " attorney or agent," 
on, J. held it to be sufficient. Morrit v. Bedward, 
I. ISO. 

to the mode of proceeding under this statute, upon an 
see ante, p. 257. 



BOOK VII. 



IRREGULARITY, AND THE MODE OF TAKING ADVANTAOT 
OF IT, 

What.] A proceeding is said to be irregular, where accord- 
ing to the practice of the court, it is not the proper proceeding 
which ought to haTe been taken, where it has been taken too 
soon or too late, or in an improper manner, or where the i^ro- 
ceeding is not in conformity with those which have preceded 
it, or where that proceeding which ought to have immediately 
preceded it has been omitted altogether. We shall give a few 
instances of these in their order. 

Where the proceeding is not that which ought to be taken 
according to the practice of the court, it is not only uregulir, 
but it is usually void altogether. Thus, where judgment vras 
obtained against a person who was in- custody of the marshal, 
but not at the suit of the plainti£f ; and the plaintifif, instead 
of having him brought up by habeas, to have him charged in 
execution, merely took out the ordinary side bar rule calling 
upon the marshal to acknowledge him to be in his custody, and 
then entered the committitur on the roll, as is the practice 
where the party is in custody in the action in which he is to 
be charged in execution : the court held this to be a nullity, 
and not merely an irregularity, and discharged the defendant, 
even although fourteen years had elapsed since the void prt>- 
ceeding was had. Smith v. Sandys, 1 Har. & fV, 377. 

If a proceeding be had too soon, — as, for instance, if the 
plaintiff sign interlocutory judgment for want of a plea, before 
the time for pleading has expired, the judgment will be irre- 
gular, and the court will set it aside. And the same, if the 
proceeding be had too late, — as for instance, if the plaintiff do 
not declare, until after the cause is out of court, the court ^ 
set aside the declaration for irregularity. Wynne v. ClarK 
5 Tatmt. 649. So, if a proceeding be taken in an improper 
manner, not warranted by the practice of the court,— as for 
instance, if a writ of summons be served on a defendant, cat 
of the county mentioned in it, and more than 200 yards from 
the border of it, the court will set aside the service for inegu- 
larity. See 2 W. 4, c. 39, s. I. 

If the proceeding be not conformable with those which have 
preceded it, — as for instance, if the first writ be against a d^ 
fendant by one christian name, and the alias by another, OorW 
V. Bates, 3 T. R, 660, if formerly a capiat were against two, and 
the declaration against one only, Moss v. Birch, 5 T. R. 722. 
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Chapman v. Eland, 2 New Rep. 82, and see Haigh v. Ccnway, 
15 East, 1, or if the declaration be for a different cause of ac- 
tion from that expressed in the writ, Ward v. Tummon, 4 Nev. 
& Af. 876. Thompson v. Dicas, 2 Dow?/. 93, or if the writ be 
in a wrong name, and the plaintiff file a common appearance 
and declare against the defendant by bis right name : Dring v. 
Dickenson, 11 East, 225. Delanoy v. Cannon, 10 East, 328. 
See Hole v. Finch, 2 Wils. 293. Gould v. Bame», 3 Taunt. 504. 
OoAtey V. GWe«, 3 East, 167. Htn/on v. Stevens, 4 Do«j/. 283 : 
in these and the like cases, the court will set aside the latter 
proceeding for irregularity. 

If a party take a proceeding, having omitted another which 
ought to have preceded it, his proceeding will be irregular, 
and in most cases a nullity altogether. As for instance, where 
in a non-bailable action the plaintiff declared, and afterwards 
ugned judgment as for want of a plea, no appearance having 
been entered either by the defendant, or by the plaintiff for 
him : the declaration and judgment were holden to be not 
only irregular but void altogether ; and that the irregularity 
therefore could not be waived by any act of the defendant, 
and the application to set aside the proceedings might be made 
at any distance of time. Robarts v. Spurr, 3 Dowl, 551, 
1 Bar, &, fV'20l. Where a statute required that before an 
action for a penalty in a certain case, should be brought, an 
affidavit should be filed ; and an action being brought, without 
filing such an affidavit, and an application being made to stay 
the proceedings upon this ground, it was urged in answer that 
the defendant had waived the irregularity by having put in 
bail : the court held that it was not a mere irregularity, but a 
nullity, which could not be waived by any act of the defendant ; 
and they accordingly made the rule absolute. Goodwin v. 
Parry, 4 T. R. 577. 

By R. G. M. 3 W. 4, s. 10, " if the plaintiff or his attorney 
shall omit to insert in, or indorse on, any writ or copy thereof, 
any of the matters required by stat. 2 W. 4, c. 39, to be by 
him inserted therein, such writ or copy thereof shaJl not on 
that account be held void, but may be set aside as irregular, 
upon application to be made to the court out of which the 
same shall issue, or any judge.'' So delivering a plea on a day 
subsequent to that on which it bears date, is an irregularity 
only, not a nullity. Hodson v. Pennell, 4 Mees. & fT. 373. 

In what cases waived.'] "When a proceeding is not merely 
irregular, but void and a nullity altogether, no act of the de- 
fendant afterwards can be construed into a waiver of the irre- 
gularity, &c. Goodwin v. Parry, and Robarts v. Spurr, supra. 
Where a plea in abatement was pleaded, without an affidavit 
to verify it, as required by stat. 4 Ann, c. 16, s. 11, it was 
holden to be a nullity, and that no subsequent act of the plain- 
p2 
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tiff could be construed as a waiver of his right to set it aside. 
(tarratt v. Hooper, 1 Dotcl. 28. Where a notice of declaration 
^as served on a Sunday, and upon a motion to set it aside for 
irregularity, it was answered that the irregularity had beeo 
waived by the defendant accepting the notice, knowing it to 
be irregular : but the court held it to be void to all intent^ 
by Stat. 29 Car. 2, c. 7, s. 6, and could not be waived. Mor- 
gan V. Johnson, I H. Bl. 628. And the same, as to the service 
of process upon a Sunday. Taylor v. Phillips, 3 East, 155. 
So, a writ of summons dated on a Sunday, has been holdena 
nullity, and that no act of the defendant could be deemed a 
waiver. Hansen v. Shackelton, 4 Dotvl. 48. So, where two 
persons were holden to bail in two separate actions, on one 
aflSdavit, and it was urged that they had waived the irregularity 
by putting in bail : the court held that it was not a mere ine- 
gularity, that might be waived, but a defect which rendered 
the proceeding a nullity, and that no act of the defendant coold 
be deemed a waiver. Hussey v. Wilson, 5 T. R. 254. 

Also, even in the case of a mere irregularity, no act of the 
opposite party can be deemed a waiver of it, unless it appear 
that he had a knowledge of it at the time. Per Bayley, B. M 
Cox V. Tullock, 2 Dowl. 48, 47. It lies however upon the party 
complaining of the irregularity, to show that he had no knov* 
ledge of it. Anderson v. Earl of Stirling, 2 Dotcl. 267. 

But supposing a party to have a knowledge of an irregularity 
in the proceedings of his opponent, he will be deemed to haye 
waived it, by not making an application to set it aside, within 
the time limited for that purpose by the practice of the court 
See post, p. 318. So he will be deemed to waive it, by taking 
a subsequent step in the cause. For instance, if a party 
take a step in a cause, he waives the obligation the other 
party would otherwise be under of doing what would ha« 
been requisite to compel him to take such step ; per Cur- 
Cohn V. Davis, I H. Bl. 80. Rogers v. Mapleback, Id. 106 ; 
and therefore it has been holden that pleading superaedea 
the necessity of a rule to plead, even although the plea pleaded 
be a nullity. Per Cur. Lockart v. Mackreth, 5 T, R. 663,661. 
By entering an appearance, the defendant waives any irregu- 
larity in the process ; Fox v. Money, 1 JB. & P. 250; but if 
the appearance be entered by the plaintiff for the defendant, 
it has no such effect. Ledwich v. Prangnell, I Moore, 292- 
Chalkley v. Carter, 4 Dotol. 480. Even the attorney for the 
defendant undertaking to appear for him, has been holden to 
be a waiver of an irregularity in the writ, l/nioes v. Cfarte. 
2 Chit. 240. So, defendants, giving a bail bond by their 
christian and surnames, has been deemed a waiver of an irregu- 
larity in the writ, which required the sheriff to take Mesan. 
C. & D. without mentioning their christian names. Kwgslw t- 
ijewellyn^ I Brod.8& B. 529. See ante, voh 1, p. 154. So,obtain- 
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ing time to put in hail, is a waiver of an irregularity in the 
vmt, Moore v. Stockwell, 6 B. & C. 76. So, putting in and 
perfecting hail, Jones v. Price, 1 Ecat, 81. Chapman v. Snow, 
IB. & P. 132, or merely putting it in, D* Argent v. Vicant, 
\,E<ut, 330, is a waiver of a dtfect or irregularity in the 
affidavit to hold to bail. See Hodgson v. D<nvelt, 3 Mees. & W, 
285. So, if a defendant accept a declaration, and act as if he 
had appeared, he cannot afterwards object to a judgment 
against him, on the ground that no appearance had been 
entered for him. fVtliiams v. Strahan, 1 New Rep. 309. but 
9ee Robetrti t. Spurr, ante, p. 315. So. talcing a decUration 
oat of the ofiSce, is a waiver or any informality in the affidavit 
to hold to bail, Kennett & Avon Canal Comp, v. Jones, 7 T, R. 
451, or vmt, fVhaley. Puller, I H. Bl. 222, and see Archer ▼. 
Bonus, 3 East, 342, or notice of declaration; Heywood v. 
Fa»frer, 1 Dowl. N, C. 256 ; but not of an irregularity, which 
ii first disclosed by the declaration itself. Chapman v. Eland, 
2 New Rep. 82. King v. Home, 4 T. R. 349. By pleading, 
the defendant waives an iriegularity in the declaration, Bear- 
trum Y. WiUiams et al. 4 Bing. N^C. 301, and rule to plead ; 
see Perry y. Fisher, 6 Ecut, 549 ; and by pleading to a decla- 
ration on a scire facias, the defendant was holden to waive an 
irregularity in the writ, although a motion to set aside the 
writ for the irregularity was pending at the time he pleaded. 
Sloman v. Gregory , 1 Z>. & R. 181. But where a rule nisi to 
set aside a sci. fa. was obtained on the last day of term, and 
not being a stay of proceedings, the defendant appeared to 
tiie sci. fa. in order to prevent judgment : the court held 
that his appearance was no waiver of the irregularity in the 
writ. Coxeter v. Burke, 5 East, 461. So, where in debt on 
bail bond, oyer being demanded and refused, the defendant, in 
order to prevent judgment, pleaded a plea which did not 
require oyer, being merely a denial of the assignment of the 
bond to the plaintiff; this was holden not to be a waiver of 
his right to oyer. Goodricke v. Turley, 4 Dowl. 431, and see 
Tory ▼. Stevens, 6 Dowl. 275. Applying for time to plead, is 
a wdver of a rule to plead. Towers v. Powell, 1 H. Bl. 87. 
But where an application was made to a judge at chambers in 
vacation, to set aside a declaration for irregularity, who refiised 
to make an order, and also refused to stay the proceedings 
until the defendant could apply to the court, and the defend- 
ant then applied for and obtained time to plead : this was 
holden to be no waiver of the irregularity in the declaration. 
Woodcock V. Kelby, 1 Mees. & W.4\. Formerly, when pleas 
were filed, a plaintiff, by taking a plea out of the office, was 
holden to waive the objection that it was pleaded by a new 
attorney, without an order to change the former one. Mar- 
geremy. Micklewaine, 2 New Rep. 509. Where the defendant, 
after itotice of declaration, requested that further proceedings 
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should be stayed, and promised to pay the debt and costs: the 
court held this to be a waiver of an irreg;ularity in the mit 
and service; Rawes v. Knight, I Bing. 132 ; but merely ask- 
ing for time to pay the debt, &c., is no waiver of a preceding 
irregularity. Anon, I Dowl. 23. Taking out and serving a 
summons to stay proceedings on a bail bond, is a waiver of 
an irregularity in the notice of declaration. Davis v. Owen, 
1 B. & P. 342. Suing out a writ of error, is a waiver of an 
irregularity in the record. Ouchterlony v. Gibson, 12 Law J., 
94, cp. And applying to set aside proceedings on the groand 
of a certain irregularity, is a waiver of any other irregularity 
then known to exist. Thorpe v. Beer, 2 B.&A. 373. Indeed 
the general rule of practice upon this subject is, that if a party 
overlook an irregularity, and take a subsequent step in the 
cause, he cannot afterwards revert back to the irregularity, 
and object to it. Per Ld, Kenyon, C. J. 1 East, IS. and see 
Rogers v. Maplehack, 1 H. Bl. 106. Br(ywn ▼. WHdhere, 
1 Man. & Gr. 276. and see R. G. H., 2 W. 4, *. 33, »»^. But 
attending the taxation of costs upon a judgment by default in 
debt, is no waiver of an irregularity in the judgment. Ardier 
V. Garrard, 6 Dowl. 132. 

Besides the implied waiver, of which we have just now 
given many instances, there may of course be also an express 
waiver of an irregularity. As for instance, where a defendant 
agreed to accept service of a writ of summons, in order to 
avoid further expense, although he knew that more than four 
months had expired from the time it was sued out, this vas 
holden to be a waiver of the objection to the writ. Coatet 
V.Sandy, 9 Dowl. 381. 

When motion to be made."] Formerly the practice of the coorts 
differed upon this subject : in the King's Bench, the applica- 
tion must have been made within a reasonable time ; in tiie 
Common Pleas, immediately after the irregular party M 
taken the next step ; and in the Exchequer, during the tenn 
in or after which the irregularity occurred. Anon, I Ckit, 14. 
But now, in all these courts, it is ordered, by R. G. H. 2 W.4, 
s. 33, that " no application to set aside process or proceed- 
ings for irregtriarity shall be allowed, unless made within a 
reasonable time, nor if the party applying has taken a fiesh 
step after knowledge of the irregularity." If the irregularity 
be in the affidavit to hold to bail, the motion must be mute 
within the time limited for putting in bail. Tucker y, Colegatet 
1 Dowl. 574. See Firley v. Rallett, 2 Dowl. 708. Jokmrn 
v. Kennedy, 4 Dowl. 345. Powell v. Petre, 5 Dowl. 276. If 
the irregularity be in the writ, the application must be made 
within the time limited for the defendant's appearance, Tifler 
V. Green, 3 Dowl. 439. Child v. Marsh, 3 Mees. & »'. 433. 
CDofvl^l^. £dwardsN.CoUvns,&. Id, 227. and see SmiA 
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▼. fVOfb, 2 Meet, St W. 879. Dal^ v. Mahon, 4 Bing. N, C. 8. 
Brashour v. IStMfeU, 4 /d. 31« even in the case of a aerrice in 
a wrong county. Davit v. Sherlock, 7 DotcZ. 580. If the 
irreg^olarity be in the declaration, the application must be 
made within four days after notice of declaration served* 
WUUa y. BaU, 1 Dowl, N, C. 303. Hinton v. Stevens, 4 DouL 
283. adding ▼. Scarborough, 2 Har. & IF. 94. ft/cAtn 
▼. Brooi^ 5 Mees. & H^. 522. Cumming v. IS/trtn, 3 Bin^. 
N, C. 882. ofu^ Mtf Herbert t. Darjfy, 7(2. 726. AUofcer 
▼. Crujp, 10 Lair /., 130, qb, or declaration delivered. See 
Fytm y. JTemp, 2 I>ou?/. 620. If the irregularity be in an in- 
terlocutory judgment, the time for making the application 
begins to run from the first notice the defendant has of the 
judgment being signed; and the application must be made 
wil£in a reasonable time after that. Grant v. Flower, 5 Dmcl. 
419. see Amot y. Smith, 7 Dowl, 866, otherwise the court will 
not entertain it, upon any terms. See Leuns v. Brown, 3 Dowl. 
700. Roberts y. CuttUl, 4 DowU 204. Where the defendant 
was first informed of the judgment by the notice of enquiry, 
the court held that he was not too late in moving to set it 
aside, on the day for which notice of inquiry was given. 
BiU y. Mills, 2 DowU 696. Imt see Scott y. Cogger, 3 Dowl. 
212, cont. But an application to set aside a ca. sa, against the 
{Nfincipal, by bail, ten days after proceedings were commenced 
against them, was holden to be too late. Pocock y Cockerton, 
7 Dowl, 21. and see Thomas y. Harris, I Dowl, N, C, 793. 
Weedon y. Garcia, 2 Id. '64. And the application must be 
made, not only within a reasonable time, but before the 
irregular party has taken the next step, however short the 
time may be for doing it. Per Parke, B. in Fynn y. Kemp, 
supra. And therefore where a defendant moved to set aside 
an interlocutory judgment, for an irregularity in the notice of 
declaration, the court held that he was too late ; he should 
haye moyed to set aside the notice of declaration. Smith 
y. Clarke, 2 Dowl. 218. and see Minster y. Coles, 2 Chit, 237. 
And this, although the second step be' also irregular. Rutty 
y. Arbur, 2 Dowl. 36. Where eight days* notice of inquiry 
was giyen, instead of fourteen, and the defendant two days 
before the time ^>pointed for executing the writ, merely gave 
notice that he should move to set aside the proceedings for 
irregularity, without stating what the irregularity was, and 
the writ was executed : the court, although they set aside the 
execution of the writ for irregularity, did so without costs, 
saying that the proper mode of proceeding would haye been, 
to return the notice of inquiry. Stevens y. PeU, 2 Cr, & M. 
421. 

If the irregularity occur in yacation, the opposite party 
may apply to a judge at chambers to set. aside the irregular 
proceeding ; and he must make the application to a judge. 
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where, by waiting until the term, more than a reasonable time 
would elapse ; and if either party be dissatisfied with the judge^s 
decision upon the subject, he may apply to the court on the 
first day of the term. Woodcock v. Kilby, 4 Dowl. 730. Doei 
Pan V. Roe, 1 Ad. & El, N, C. 700. Where a defendant in 
vacation was irregularly served with process, it was hoMea 
that he ought not to wait until the term, to move the court; 
but should have applied to a judge in the vacation, if he vrished 
to take advantage of the irregularity. Cox v. Tuiiock, 1 Or. & 
Jf . 53 1 . Quilters v. Neely, 9 Dotd. 139. So, where the time 
limited by the practice of the court, for objecting to a writ for 
irregularity, expired on the last day of the vacation, and tlie 
application was made to the court on the first day of term, 
the court held it to be too late ; the party should have applied 
at chambers. Tyler v. Green, 3 Dowl, 439 ; and see HmUm 
V. Stevens, 4 Dowl. 283. Lewis v. Davison, 3 Dowl. 272. 
Where the application is first made to a judge at chambers, 
and refused, in applying to the court afterwards, there most 
be an aflSdavit of the fact, or the rule must be drawn up o& 
reading the judge's order. Shugars v. Concannon, 7 DouA'. 
391. If the application be not made in time, a satisfactory 
excuse must be given by affidavit for the delay ; Herbert v. 
Darley, 4 Dowl. 726 ; where the excuse wits, that a witoess; 
whose affidavit was necessary to sustain the application, bad 
been very ill, it was holden insufficient, as a commissioner 
might have been sent to him, to take his affidavit ; OrUm ▼. 
France, 4 Dowl, 598 ; so, that the delay was occasioned by tiie 
party being obliged to change his attorney, has been holden 
insufficient; Oolding v. Scarborough, 2 Har. & ^. 94 ; so,tbat 
the party conducted the cause in person and was not aware of 
the irregularity in time, has been holden not sufficient. Cwre$ 
et al. V. Bowker, 9 Dowl. 523. 

The circumstance of the party objecting, being a prisoner, 
makes no difference in this respect. Primrose v. Badddeift ^ 
Cr. &M. 468 ; and see ante, p. 233, Greenshield v. Pritcht^9 
Mees. & W, 148. R v. Burgess, 8 Ad. & El, 275. 

The rule, ^c] The rule of course is a rule to show cause, 
which is afterwards made absolute or discharged in the ordi- 
nary way. Care should be taken to state correctly in it, the 
proceeding in which the irregularity is alleged to be. Where 
the writ was irreg-ular, but the service of it regular, and the 
motion was to set aside the service for irregularity, the court 
discharged the rule. Hasker v. Jarmaine, I Cromp, & M, 408. 
So, where the rule was to set aside the writ for irregularity, 
and the irregularity was not in the writ, but in the semce of 
it, the court discharged the rule with costs. Huggitt v. Par- 
kin, 1 Bing, 65. Where the irregularity was in the copy 
served, and perhapa in t\ve ^ut itself^ it not being in thefonn 



given by the statute, and the application was to set aside the 
copy : the court held il to be erroneous, as it did not appear 
that the copy was not a true one ; the motion ought to have 
been to set aside the service, or the copy or service. Rail v. 
Redmgton, 5 Mea.St, W. 605. Crow v. Field, 8 Dowl. 231. 
Kenny v. Bishop, 9 Id. 57. Where an action was commenced 
OQ a bail bond, before it was forfeited, and the motion was to 
set aside the service of the writ for irregulatity, the court held 
that the motion should have been to set aside the writ itself, and 
not the service, and discharged the rule with costs. Edwards 
V. Banks, 4 Dowl, 357. So, where the rule was to set aside a 
judgment for irre^^ularity, and the objection to the judgment 
was that it was signed against good faith, the court discharged 
the rule with costs. Smith v. Clarke, 2 Dowl. 218. The rule 
mil should require the opposite party to pay costs, otherwise 
the court will not make it absolute with costs. R. v. Sh. of 
Middle>es, 2 Dowl. 5. Also, it will be no stay of proceedings, 
mUeaait specially direct that proceedings be stayed in the 
mean time ; but to entitle the party to make it a stay of pro- 
ceedings, a previous notice of motion is required in the Com- 
mon Pleas, Rolfe v. Brmvn, 1 Hodg. 27, and Exchequer, For^ 
tetcue V. Jones, 1 Dowl. 524, although not in the court of 
Queen's Bench, Stratton v. Regan, 2 Dowl. 585. 

The affidavit, upon which the motion is made, should state 
the dates of the proceedings, or other matter, from which the 
irregularity may be apparent. And the irregular proceeding 
most be stated distinctly ; for instance, in moving to set aside 
an interlocutory judgment, it must be stated distinctly that the 
judgment has been signed ; it will not be sufficient to say that 
the defendant has been served with a rule to compute, Classey 
V. Drayton, 8 Dowl. 1 84, or the like. It is not necessary to 
make any affidavit of merits. WUUams v. Williams, 2 Cr. 9l 
M. 473. Claridge v. Mc Kenzie, 12 Law J., 131, cp. 

If the irregular party, instead of showing cause against the 
rule, wish to abandan the irregular proceeding, so as to avoid 
any further costs, he may do so, by giving the other party a 
notice to that eflfect and offering to pay the costs up to that 
time. Where a rule nisi had been obtained for setting aside 
a proceeding for irregularity, and the opposite attorney there- 
upon offered to waive the irregular proceeding and to pay 
costs, but the rule was persisted in ; the court made the rule 
absolute, with costs up to the time of the oflFer, and ordered 
the plaintiflTs attorney to pay the costs subsequently incurred. 
Halton Y. Stoking, 2 Tyr. 165, and see Robinson v. Stoddart, 
5 Dowl. 266. If this be not done, the rule is made absolute 
or discharged, as in ordinary cases. 

If the rule nisi be drawn up with a-^tay of proceedings, the 
proceedings are thereby suspended for all purposes, until the 
rule is disposed of. Swayne v. Crammond, 4 T. R, 176. And 
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the parties have the same time allowed them for taking their 
next proceeding, which they had at the time the rule m 
was served ; with one exception, namely, where the rule is ob- 
tained by a defendant, and is afterwards discharged, in that 
case, if the time for taking his next step would have then 
elapsed, supposing the application not to have been made, the 
defendant is only allowed the remainder of the day on which 
the rule is discharged, for the purpose of taking his next step. 
Hughes V. fValden, 5 B. & C. 770. Vernon v. Hodgins, 1 Meet. 
ft ^. 151. See Si. Hanlaire y. Byam, 4 B. & C. 970. 

In the court of Queen's Bench, if the rule be " discharged 
generally, without any special direction upon the matter of 
costs, it is understood to be discharged with costs; and the 
latter rule must be discharged accordingly." R, M. 37 0. 3. 
In the other two courts, if the rule be discharged, the party 
succeeding must apply for costs. If the rule be maide afanfaite 
generally, the party succeeding will be entitled to costs, if the 
rule nisi have been drawn up with costs ; otherwise not. J2. ▼• 
Sh. of Middlesex, 2 DowL 5. In either case the court will not 
excuse the party, against whom they decide, from the payment 
of costs, unless some very strong grounds of , exemption be 
shown to them. If the rule be discharged, merely for some 
formal objection to the affidavits, or the like, thecourtconsider 
the costs to be in their discretion, and usually refuse them. 
See Harris v. Matthews, 4 DotvL 608. Where an mteriocntory 
judgment was set aside for irregularity with costs, and the 
defendant then pleaded, and the plaintiff replied ; and a judge 
at chambers thereupon gave the defendant time to rcgoin until 
three days after the costs of the rule should be pdd, vrhidi 
had of course the effect of staying the proceedings in the 
action : the court held that the judge had authority to do so. 
Wenham v. Doumes, 5 Nev, & M, 244. 
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u of Proceedings in the Courtt of Law at Westminster. 

Pottea in debt, 

grwards, that is to say, on the day and at the place 
I contained, before the Right Honourable Thomai Lord 
an (or Sir Nicholas CoDyngham Tindal, Knight) the 
Justice within mentioned, A. — C. — Esquire being asso- 

to the said Chief Justice [or in country causes " before 
Uliam Wightman Knight, one of the Justices of our Lady 
neen, assigned to hold pleas before the Queen herself, 
ir Thomas Coltman, Knight, one of the Justices of our 
the Queen of the Bench" or Sir James Parke Knight, one 
3 .Barons of the Exchequer of our Lady the Queen, 
es of OUT said Lady the Queen assigned to hold the 

8 in and for the County of ] according to the form 

! statute in such case made and provided, come as well 
ithin-named John Nokes as the within-named Joseph 
\ by their respective attomies within-mentioned; and 
rors of the jury, whereof mention is within made, being 
oned, also come, who, to speak the truth of the matters 
1 contained, being chosen, tried, and sworn,* say upon 
)ath that [8fc. stating the (Affirmative of what the d^endant 
plea denies, and in the same terms ; as, for instance, where 
ea is nunquam indebitatus, " that the said Joseph Styles 
ebted to the said John Nokes in the said sum of j£ — 
i demanded, in manner and form as the said John Nokes 
j^rithin complained against him ;" or where the plea is Nil 
in a qui tam action *' that the said Joseph Styles doth 
J our said Lady the Queen, or, the poor of the said 

of , and to the said John Nokes who sues as 

i mentioned, the said sum of £- within demanded, 

nner and form as the said John Nokes hath within com- 
d against him ;" or, where the plea is Non est factum, 

the writing obligatory, or, indenture, or, articles of agree* 

or, deed poll, within mentioned, is the deed of the said 
h Styles, in manner and form as the said John Nokes 
within, in that behalf alleged."] And they assess the 
;e& of the said John Nokes, on occasion of the detaining 
ithin debt, over and above his costs and charges by him 



324 Forms: Posted* 

about his suit in this behalf expended to [one shilling,] andfor 
those costA and charges to forty shillings : Therefore, &c. 

•«• To be written on the back of the Nisi Prius Record. I*« 
necessary to observe that there are no damages in a ^tti ^ 
action^ and no costs unless ^vtn by the particular «to(ttl6 <w 
which the action is founded. 

lAnte,^.2A.l 

Pottea in covenant 

Same as in debt, to the asterisk* and then thus :] Say upon 
their oath that the indenture [or, "articles of agreement," 
or, " deed poll*'] within mentioned, is the deed of the uid 
Joseph Styles, in manner and form as the said John Nokes 
hath within in that behalf alleged; and they assess the damago 
of the said John Nokes by reason of the breaches of covenant 
within assigned, o\er and above his costs and charges by him 
about his suit in this behalf expended, to [one hundred pounds,] 
and for those costs and charges to forty shillings, Therefore, &c 



Postea in assumpsit. 

Same as in debt, to the asterisk*, and then thus :] Say upon 
their oath, that the said Joseph Styles did [undertake and] 
promise, in manner and form as the said John Nokes hath 
within complained against him -, and they assess the damages of 
the said John Nokes by reason of the not performing the pro- 
mises [and undertakings] within mentioned, over and above his 
costs and charges by him about his suit in this behalf expended, 
to [one hundred pounds,] and for those costs and churges t» 
forty shillings. Therefore, &c. 



Postea in trespass case or trover. 

Same as in debt, to the asterisk,* and then thus ;] Say upon 
their oath, that the said Joseph Styles is guilty of the [trespass 
or premises] within laid to his charg-e, in manner and formw 
the said John Nokes hath within complained against him : and 
they assess the damages of the said John Nokes by reason 
thereof, over and above his costs and charges by him abont 
his suit in this behalf expended, to [one hundred pounds,] and 
for those costs and charges to fdlrty shillings. Therefore^ ftc< 

Postea upon a nonsuit, *- 

Same as in debt to the osterisfc^* and then thus :] withdrew 
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>m the bar here, to consider of the verdict to be by them 
ven of and upon the premises ; and after they had considered 
ereof and agreed among themselves, they returned to tht 
r here to give their verdict in this behalf. Whereupon the 
id John Nokes, being solemnly called, comes not, nor docs he 
rther prosecute his writ against the said Joseph Stylet, 
lerefore, &c. 



Postea upon a verdict for the defendant, 

hme as in debt ante, p. 323, to the asterisk,* and then thus;] say 
m their oath, [that the said Joseph Styles is not guilty of 
several trespasses [or, in ejectment, ** trespasses and cject- 
3t,"] within laid to his charge, in manner and form as the 
I John Nokes hath withm complained against him :] There- 
J, &c. 

hr in case or trover."] That the said Joseph Styles is not 
ty of the premises within laid to his charge, in manner and 
n as the said John Nokes hath within complained against 
I. Therefore, 8cc. 

^ in assumpsit.] That the said Joseph Styles did not [under- 
i or] promise, in manner and form as the said John Nokes 
h within complained against him : therefore, &c. 

hr in debt, upon nunquam indebitatus.] That the said 
>ph Styles never was indebted to said John Nokes, in man- 
and form as the said John Nokes hath within complained 
inst him : therefore, &c. 

hr in debjt qui tarn.] That the said Joseph Styles doth not 
5 to [our Lady the Queen, or, " the poor of the parish of 
- within mentioned,"] and to the said John Nokes, or 

iithei of them, the within mentioned sum of , or any 

t thereof, in manner and form as the said John Nokes, who 
3 as within mentioned, hath within complained against 
I : therefore, &c. 

T in debt or covenant, where non est factum was pleaded.] 
t the writing obligatory, [or, " indenture," or, " articles of 
»ement,** or, "deed poll," as in the plea] is not the deed 
he said Joseph Styles, as the said John Nokes hath withia 
hat behalf alleged : therefore, &c. 

»«* To be written on the back (tf the Nm Prius Record. 
[Ante p. 24.J 
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Form of judgment for the plaint if, inassumjmt. 

Copy the issue to the end of the award ftf the venire, andpnoxd 
at follows :] Afterwards, the jury between the parties is respited 

until the [return of distringas or habeas corpora] day of , 

unless shall first come on the [day of sittings or nuipriiii] 

day of — , at ^— , according to the form of the statute in 
that case made and provided for default of the jurors, because 
none of them did appear. 

Afterwards, on the [day of signing final Judgment] day of 
— ^, come the parties aforesaid, by their respective attomies 

aforesaid, [or as the case may be] ; and , before whom the 

said issue was tried, hath sent hither his record, had before 
him, in these words : 

[Copy posiea.] 

Therefore it is considered that the said A. B. do recover 
against the said C. D. his said damages costs. and charges, by 
the jurors aforesaid, in form aforesaid, assessed; and also 
— for his costs and charges, by the court here ad- 
judged of increase to the said A. B. with his assent, which 
said damages, costs and charges, in the whole, amount to 

, and the said C. D. in mercy, &c. R, Q. H, 4 fV. 4, r. 2, 

sch,No.3.] 

[Ante, p. 24.] 



Scire facias to revive a judgment for plaintiff, after a year. 

Victoria, by the grace of God, of the United Kingdom of 
Great Britain and Ireland Queen Defender of the Faith, to the 

Sheriflf of , greetmg : Whereas John Nokes lately [in 

our court before us at Westminster, or in C. B. " in our 

court of the bench at Westminster, before Sir — 1 

Knight, and his companions, our Justices of the sud bench"], 
by our writ, and by the judgment of the same court, recovered 

against Joseph Styles [as well a certain debt of £ as also 

£— which in our same court were awarded to the said John 
Nokes for his damages which he sustained, as well by reason of 
detaining the said debt, as for his costs and charges by him 
about his suit in that behalf expended, or if in any other action 

but debt, then — "£ which in our same court were awarded to 

the said John Nokes for his damages which he sustamed, as 
well by reason of," 8fc. as ina Fi, Fa. for plaintiff in such ac- 
tion to the words] " whereof the said Joseph Styles is convicted, 
as by the record and proceedings thereof, still r^naining in our 
same court, manifestly appears. And now, onb^dfofthe 
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said John Nokes, in our same court, ve are informed that al- 
though judgment be thereupon given, yet execution of the 
[debt and] damages aforesaid still remains to be made to him ; 
wherefore the said John Nokes hath humbly besought us 
to provide him a proper remedy in this behalf ; and we, being 
willing [that what is just in this behalf should be done, or in 
C. B. " that those things, which in our same court are rightly 
done, should be duly carried into execution, and that what is 
just in this behalf should be do^e"], command you that by 
honest and lawful men of your bailiwick, you make known to 
the said Joseph Styles that he be [before us at Westminster on 
— — , or in C. B, " before our Justices at Westminster"] on 

, to shew if he has or knows of any thing to say for himself 

why the said John Nokes ought not to have execution against 
him of the [debt and] damages aforesaid, according to the 
force, form, and effect of the said recovery, if it shall seem ex- 
pedient for him so to do ; and further to do and receive what, 
[our said court before us, or in C. B, " our said Justices"] shall 
thaa and there consider of him in this behalf : and have you there 
the names of those by whom you shall so make known to him, 
and this writ. Witness Thomas Lord Denman [the Chief Jut- 
tice of B. R. or C, P., or in Ex. the Chief Baron], at West- 
minster, the day of , in the — year of our reign. 

[Ante, p. 34.] 



WRITS OF EXECUTION. 

" It is ordered, That the following forms of writs, framed by 
the judges pursuant to the statute 1 & 2 Victoria, c. 110, s. 20, 
be used from and after the firsi day of March next, with such 
alteiations as the nature of the action, the description of the 
court in which the action is depending, the character of the 
parties, or the circumstances of the case may render necessary ; 
but that any variance, not being in matter of substance, shall 
not affect the validity of the writs sued out." R. O. H, 2 Vict, 



No. I. 

Writ (of elegit upon a judgment in the court ofQ,B, in an action 
of assumpsit, 

Victoria, by the grace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the Faith, to 

the Sheriff of greeting. Whereas A. B., lately in our 

court before us at Westminster, by the judgment of the same 
•ourt, recovered against C. D. £ , which, in our said court 
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before us, were adjudged to the said A. B., for his dainagei 
which he had sustained, as well on occasion of the not per- 
forming of certain promises and undertakings then lately made 
by the said C. D. to the said A. B. as for his costs and charges 
by him about his suit in that behalf expended, whereof the said 
C. D. is convicted, as appears to us of record, and afterward! 
the said A. B. came into our said court before us, and, accord' 
ing to the form of the statutes in such case made and provided, 
chose to be delivered to hiqa all the goods and chattels of the 
said C. D. in your bailiwick, except his oxen and beasts of the 
plough, and also all such lands, tenements, rectories, tithes, 
rents, and hereditaments, including lands and hereditaments of 
copyhold or customary tenure in your bailiwick, as the said 
C. D., or any person in trust for him, was seised or possessed 

of on the — — day of , in the year of our Lord , on 

which day the judgment aforesaid was entered up, or at any 

time afterwards, or over which the said C. D. on the said 

day of [the day on which the judgment was entered up], 

or at any time afterwards, had any disposing power which he 
might, without the assent of any other person, exercise for his 
own benefit, to hold to him the said goods and chattels as his 
proper goods and chattels, and to hold the said lands, tene- 
ments, rectories, tithes, rents, and hereditaments respectively, 
according to the nature and tenure thereof, to him and to bis 
assigns, according to the form of the said statutes, until the 
damages aforesaid, together with interest upon the said sum of 

£ , atthe rate of four pounds per centum per annum, from the 

day of , in the year of our Lord [the day on wkkk 

the judgment was entered up] , shall have been levied. There- 
fore we command you that, without delay, you cause to be 
delivered to the said A. B. by a reasonable price and extent all 
the goods and chattels of the said C D. in your bailiwick, ex^ 
cept his oxen and beasts of the plough, and also all such lands* 
tenements, rectories, tithes, rents, and hereditaments, indad- 
ing lands and hereditaments of copyhold or customary tenure 
in your bailiwick, as the said C. D., or any person in trust for 

him, was seised or possessed of on the said -^— day of 

[the day on which the judgment was entered up] , or at any 

time afterwards, or over which the said C. D. on the said 

day of , or at any time afterwards had any disposing 

power which he might, without the assent of any other person, 
exercise for his own benefit, to hold the said goods and chat- 
tels to the said A. B. as his proper goods and chattels ; and 
also to hold the said lands, tenements, rectories, tithes, rents, 
and hereditaments respectively, according to the nature and 
tenure thereof, to him and to his assigns, until the damages 
aforesaid, together with interest as aforesaid, shall have been 
levied. And in what manner you shalT have executed this <wf 
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Tmt, make appear to us at Westminster, immediately after 
the execution tliereof, under your seal, and the seals of thoat 
by whose oath you shall make the said extent and appraiae- 
menty and have there then this writ. 
Witness, Thomas Lord Denman, at Westminster, the — 

day of — , itt the year of our Lord . 

{Ante, p. 96.] 



No. II. 

Writ of elegit on a rule made in the court of Q. B. for payment 
of money* 

Victoria, &c., to the Sheriff of greeting. Whereas 

lat^ in our court before us at Westminster, by a rule of 
the said court entitled, &c. [oj the case may be"] the sum 

of£ was by the said court ordered to be paid by 

C. D. to A. B. and afterwards the said A. B. came into our 
said court before us, and, according to the form of the statute 
in such case made and provided, chose to be delivered to him 
aU the goods and chattels of the said C. D. in your bailiwick, 
except his oxen and beasts of the plough, and also all such 
lands, tenements, rectories, tithes, rents, and hereditaments, 
including lands and hereditaments of copyhold or customary 
tenure in your bailiwick, as the said C. D. or any person in 

trust for him, was seised, or possessed of, on the day of 

— , in the year of our Lord , on which day the said rule 

was made, or at any time afterwards or over which the said 

C. D. on the said day of [the day on which the ride vxu 

made"], or at any time afterwards, had any disposing power 
which he might without the assent of any other person exer- 
cise for his own benefit, to hold to him the said goods and 
chattels as his proper goods and chattels, and to hold the said 
lands, tenements, rectories, tithes, rents, and hereditaments re- 
spectively, according to the nature and tenure thereof, to him 
and to his assigns, until the said sum of £ , together with in- 
terest upon the said sum of £ , at the rate of four pounds 

per centum per annum, from the said day of , in the 

year of our Lord , [the day on which the rule was made"], 

shall have been levied. Therefore we command you that with- 
out delay you cause to be delivered to the said A. B. by a rea- 
som^le price and extent, all the goods and chattels of the said 
C. D. in your bailiwick, except his oxen and beasts of the 
plough, and alsoall such lands, tenements, rectories, tithes, rents, 
and hereditaments, including lands and hereditaments of copy- 
hold or customary tenure in your bailiwick as the said C. D. or 
any person in trust for him, was seised or possessed of, on 
the said day of — [the day on which the rule was madej. 
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or at any time afterwards, or over which the said C. D. on the 

said day of , or at any time aftewards» bad any di** 

posing power which he might without the assent of any other 
person exercise for his own benefit to hold the said goods and 
chattels to the said A. B. as his proper goods andchattdt»and 
also to hold the said lands, tenements, rectories, tithes, lenti, 
and hereditaments respectively, according to tiie nature and 
tenure thereof, to him and to his assigns, until the said sum of 
£ , together with interest as aforesaid, shall have been le- 
vied, and in what manner you shall have executed this oor 
writ, make appear to us at Westminster, immediately after the 
execution thereof, under your seal, and the seals of thoee'bf 
whose oath you shall make the said extent and appnusemeni 
and have there then this writ. 
Witness, Thomas Lord Denman, at Westminster, the — — 

day of , in the year of our Lord , 

[^nie, pp. 101,311.] 



No. IIL 

Writ of elegit on a rule made in the court of Q. B,fw 
payment of money and costs. 

Victoria, &c., to the sheriflf of greeting. Whereas, 

lately in our court before us at Westminster, by a rule of the 
said court, entitled, &c. [as the case may be] the sum of £— ■ 
was, by the said court, ordered to be paid by C. D. to A. B.> 
together with the costs of the said rule, which said costs were 

afterwards on the day of , taxed and allowed by our 

said court at the sum of £ . And afterwards, the said 

A. B. came into our said court before us, and according to the 
form of the statute in such case made and provided, diose to 
be delivered to him all the goods and chattels of the said C. D. 
in your bailiwick, except his oxen and beasts of the ploo^; 
and also all such lands, tenements, rectories, tithes, rents, and 
hereditaments, including lands and hereditaments of copy* 
hold or customary tenure, in your bailiwick, as the said C. Di 
or any one in trust for him, was seised or possessed of on the 

day of in the year of our Lord [the day on toAscA tt« 

costs of the nUe were taxed,] or at any time afterwards, or over 

which the said CD. on the said day of , or at anj 

time afterwards, had any disposing power which he might, 
without the assent of any other person, exercise for bis ovo 
benefit, to hold to him the said goods and chattels as hts pro* 
per goods and chattels, and to hold the said lands, tenements, 
rectories, tithes, rents, and hereditaments respectively, accord- 
ing to the nature and tenure thereof, to him and to his as- 
0igD8, until the said two several sums of £ and £-— * 
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together with interest upon the said two several sums of £— 

and £ , at the rate of four pounds per centum per annum, 

from the said day of [the day on which the cottt of the 

ftUe were tared] shall have been levied. Therefore we com- 
mand yon, that without delay, you cause to be delivered to 
the said A. B., by a reasonable price and extent, all the goods 
and chatteb of the said C. D. in your bailiwick, except his 
oxen and beasts of the plough ; and also all such lands, tene- 
ments, rectories, tithes, rents, and hereditaments, including 
famds and hereditaments of copyhold or customary tenure, in 
your bailiwick, as the said CD., or any person in trust for 

him, was seiscHi or possessed of on the said — day of , 

[the dcty on which the costs of the rule were taxed] or at any 
time afterwards, or over which the said C. D. on the said— 

day of , or at any time afterwards had any disposing 

power which he might, without the assent of any other person, 
exercise for his own benefit, to hold the said goods and chat- 
tels to the said A. B., as his proper goods and chattels ; and 
also to hold the said lands, tenements, rectories, tithes, rents, 
and hereditaments respectively, according to the nature and 
tenure thereof, to him and to his assigns, until the said two 

several sums of £ and £ , together with interest as 

aforesaid, shall have been levied. And in what manner you 
Shall have executed this our writ, make appear to us at West- 
minster immediately after the execution thereof, under your 
seal and the seals of those by whose oath you shall make the 
Sdd extent and appraisement, and have there then this writ. 
Witness, Thomas Lord Den man, at Westminster, the — • 

day of , in the year of our Lord . 

[Ante,ipp. 101,311.] 



No. !V. 

Writ of elegit on a Judgment of an inferior court in an action cf 
assumpsit removed into the court of Q. B. 

Victoria, &c., to the sheriff of — greeting. Whereas 
A. B., lately in [insert the style of the court], by the judgment 
of the said court, recovered against C. D. the sum of £ , 
which, in the said court, were adjudged to the said A. B., for 
his damages which he had sustained, as well on occasion of 
the not performing of certain promises and undertakings, then 
lately made by the said C. D. to the said A. B., as for his costs 
and charges by him about his suit in that behalf expended, 
whereof the said C. D. is convicted, as appears to us of record. 

And whereas the said judgment was afterwards, on the 

day of , in the year of our Lord , removed into our 

court before us at Westminster, by virtue of an order of our 
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said court before us at Westminster [or of , one of <fte 

Jtutices of our said court before us at fVestminster, as the cue 
may be] , in pursuance of the statute, in that case made and 
provided, and the costs attendant upon the application for the 
Mid order and upon the said removal were ajfterwards, on the 

— day of in the year of our Lord , taxed and al- 
lowed by our said court, before us at Westminster, at the sam 

of £ . And afterwards the said A. B. came into our said 

court before us at Westminster, and according to the form of 
the statute in such case made and provided, chose to be deli- 
vered to him all the goods and chattels of the said C. D. in 
your bailiwick, except his oxen and beasts of the plough, and 
also all such lands, tenements, rectories, tithes, rents, and he- 
reditaments, including lands and hereditaments of copyhold or 
customary tenure, in your bailiwick, as the said C. D. or any 
person in trust for him, \> as seised or possessed of, on the said 

— day of in the year of our Lord aforesaid, [the 

day on which the costs of removing the judgment were taxed], 
or at any time afterwards, or over which the said C. D., on Ae 
said day of , or at any time afterwards, had any dis- 
posing power which he might, without the assent of any other 
person, exercise for his own benefit, to hold to him the said 
goods and chattels as his proper goods and chattels, and to 
hold the said lands, tenements, rectories, tithes, rents, and he- 
reditaments respectively, according to the nature and tenure 
thereof, to him and to his assigns, until the damages aforesaid 
and the said costs so taxed and allowed by our said court be- 
fore us at Westminster as aforesaid, together with interest 

ujion the said two several sums of £ and £ ; at the 

rate of four pounds per centum per annum, from the day 

of aforesaid, [the day on which the costs of removing the 

judgment were taxed] , shall have been levied. Therefore we 
command you, that without delay, you cause to be delivered 
to the said A. B., by a reasonable price and extent, all the 
goods and chattels of the said C. D., in your bailiwidc, except 
his oxen and beasts of the plough ; and also all such lands, te- 
nements, rectories, tithes, rents, and hereditaments, including 
lands and hereditaments of copyhold or customary tenure b. 
your bailiwick, as the said C. D., or any one in trust for him, 

was seised or possessed of, on the said day of , [thi 

day on which the costs of removing the judgment were taaid\t 
or at any time afterwards, or over which the saidC. D., on th< 

said day of , or at any time afterwards, had any dis 

posing power which he might, without the assent of any other 
person, exercise for his own benefit ; to hold the said goods and 
chattels to the said A. B., as his proper goods and chattels; 
and also to hold the said lands, tenements, rectories, tithes, 
rents, and hereditaments respectively, according to the nature 
and tenure thereof, to Um and to his assigns, until the damages 
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aforesaid, and the said costs so taxed and allowed by our said 
court before us at AVestminster as aforesaid, and interest as 
aforesaid, shall have been levied. And in what manner you 
shall have executed this our writ, make appear to us at West- 
minster immediately after the execution thereof, under your 
seal, and the seals of those by whose oath you shall make 
the said extent and appraisement, and have there then this 
writ. 
Witness, Thomas Lord Denman, at Westminster, the — 

day of — , in the year of our Lord . 

[Ante, p. 102.] 



No. V. 

Writ of elegii on an order for payment of money made in am 
inferior court and removed into the court of Q. B. 

"^^ctoria, &c., to the sheriff of , greeting. Whereas 

lately in \insert the style of the court], by a rule of the said 
court entitled, &c. {as the case may be] the sum of £ — «— 
were by the said court ordered to be paid by C. D. to A. 6. ; 
and whereas the said rule was afterwards on the ' day of 
— ; in the year of our Lord , removed into our court be- 
fore us at Westminster, by virtue of an order of our said court 

before us at Westminster \or of , one of the justices of 

our said court before us at Westminster, as the vase may be] , in 
pursuance of the statute in that case made and provided, and 
the costs attendant upon the application for the said last men- 
tioned order, and upon the said Temoval, were afterwards, on 

tiie day of , in the year of our Lord , taxed and 

allowed in our said court before us at Westminster, at the sum 

of£ ; and afterwards the said A. B. came into our said 

court before us at Westminster, and, according to the form of 
the statute in such case made and provided, chose to be deli- 
vered to him all the goods and chattels of the said CD. in your 
bdliwick, except his oxen and beasts of the plough, and also 
all such lands, tenements, rectories, tithes, rents, and heredi- 
taments, including lands and hereditaments of copyhold or 
customary tenure, in your bailiwick, as the said C. D. or any 
person in trust for him, was seised or possessed of on the said 

day of , in the year of our Lord , [the day on 

which the costs of removing the rule of the inferior court into 
the court of Q. B. were taxed], or at any time afterwards, or 

over which the said C. D., on the said day of , or at 

any time afterwards, had any disposing power which he might, 
without the assent of any other person, exercise for his own 
benefit, to hold to him the said goods and chattels as his pro- 
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per goods and chattels, and to hold the said lands, tenements, 
rectories, tithes, rents, and hereditaments respectively, accord- 
ing to the nature and tenure thereof, to him and tohisassigins, 

until the said two several sums of £ and £ , together 

with interest on the said two several sums of £ and£ — ;, 

at the rate of four pounds per centum per annum, from the 

said day of , [the day on which the costs ofremooM 

the rule of the inferior court into the court of Q. B. were teJfefl, 
shall have been levied. Therefore we command you, that 
without delay, you cause to be delivered to the said A. B^ hj 
a reasonable price and extent, all the goods and chattels of the 
said C. D. in your bailiwick, except his oxen and beasts of the 
plough, and also all such lands, tenements, rectories, tithes, 
rents, and hereditaments, including lands and hereditaments of 
copyhold or customary tenure in your bailiwick as the said 
C. D. or any one in trust for him, was seised or possessed of, 

on the said day of , [the day on which the costt of 

removing the rule of the inferior court into the court of Q. B. 
were taxed], or at any time afterwards, or over which the said 

C. D., on the day of , or at any time afterwaids, had 

any disposing power which he might, without the assent of 
any other person, exercise for his own benefit, to hold the said 
goods and chattels to the said A. B. as his proper goods and 
chattels, and also to hold the said lands, tenements, rectoneSi 
tithes, rents, and hereditaments respectively, accorcUng to the 
nature and tenure thereof, to him and to his assigns, until the 
said two several sums of £ and £ , together with inte- 
rest as aforesaid, shall have been levied ; and in what manner 
you shall have executed this our writ make appear to us at 
Westminster, immediately after the execution thereof, under 
your seal and the seals of those by whose oath you shall make 
the said extent and appraisement, and have you there then 
this writ. 

Witness, Thomas liord Denman, at Westminster, the 

day of • , in the year of our Lord . 

[Ante, p. 102.] 



No. VI. 

Writ of elegit on a rule for payment of money and coittfVUni^ 
in an inferior court, and removed into Q, B, 

Victoria, &c., to the SherifiF of greeting. Whereas 

lately in [insert the^*siyle of the court'], by a rule of the said 
court, entitled, &c. [as the case may he], the sum of iB- — i 
was by the said court ordered to be paid by C. D. to A. Bu 
together with the costs of the said rule, which saiid costs wen 



Form: Elegit. 886 

rds, on the day of — , in the year of our Lord 

ixed and allowed by the said court, at the sum of £ ; 

ereaa the said rule was afterwards, on the — day of 

1 the year of our Lord , removed into our court 

18 at Westminster, by virtue of an order of our said 
efore us at Westminster [or of , one of the jutticei 
M court before xis at Wettminster, aa the cafe may 6«], 
.nance of the statute in that case made and provided, 
{ costs and charges attendant upon the application for 
I laat-mentioned order, and upon the said removal, wei« 
rds on the •^— day of — , in the year of our Lord 
:axed and allowed in our said court before us at the 

£ ; and afterwards the said A. B. came into our 

art before us at Westminster, and according to the form 
statute in such case made and provided, chose to be 
*d to him all the goods and chattels of the said C. D. in 
dliwick, except his oxen and beasts of the plough, and 
I such lands, tenements, rectories, tithes, rents, and 
aments, including lands and hereditaments of copyhold 
omary tenure, in your bailiwick, as the said C. D. or 
rson in trust for him was seised or possessed of on the 

— day of [the day on which the costs of removing 

? qf the inferwr court into the court of Q. B. were taxed], 
Dy time afterwards, or over which the said C. D. on the 

— day of , or at any time afterwards had any dis- 

power which he might, without the assent of any other 
, exercise for his own benefit, to hold to him the said 
ind chattels as his proper goods and chattels, and to 
le said lands, tenements, rectories, tithes, rents, and 
aments respectively, according to the nature and tenure 
', to him and to his assigns until the said three several 

f £ and £ , and £ , together with interest 

he said three several sums of £ , and £— ■, and 

at the rate of four pounds per centum per annum, 

le said day of [the day on which the cotts cf 

ig the rule of the (inferior court into the court of Q. B. 
\xed\, shall have been levied. Therefore we command 
eit without delay you cause to be delivered to the said 
by a reasonable price and extent, all the goods and 
s of the said C. D. in your bailiwick, except his oxen 
asts of the plough, and also all such lands, tenements, 
es, tithes, rents, and hereditaments, including lands and 
aments of copyhold or customary tenure in your baili- 
eis the said C. D. or any person in trust for him was 

or possessed of, on the said day of , or at any 

tterwards, or over which the said C. I), on the said — ^- 
— *-, or at anytime afterwards, had any disposing power 
he might without the assent of any other person exer- 
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rise for his own benefit, to hold the said goods and chattels to 
the said A. U., as his proper goods and chattels, and also to 
hold the said lands, tenements, rectories, tithes, rents, and 
hereditaments respectively, according to the nature andtenqre 
thereof, to him and to his assigns, until the said three sevenl 

sums of £ , and £ , and £ , together with interest 

as aforesaid shall have been levied ; and in what manner yoa 
shall have executed this our writ, make appear to us at 'West- 
minster immediately after the execution thereof, under yoor 
seal and the seals of those by whose oath you shall make the 
said extent and appraisement, and have there then this writ 
Witness, Thomas Lord Denman, at Westminster, the —— 

day of , in the year of our Lord . 

[Ante, p. 102.] 



No. VIL 

Writ of fieri facias on a judgment in the court of Q. B. til M 
action of assumpsit, 

Victoria, by the Grace of God of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the Faith, to 

the SheriflF of , greeting. We command you that of tht 

goods and chattels of C. D. in your bailiwick you cause to be 
made £ , which A. B. lately in our court before us at West- 
minster recovered against him for his damages which he had 
sustained, as well on occasion of the not performing certain 
promises and undertakings, then lately made by the said C P. 
to the said A. B., as for his costs and charges by him about his 
luit in that behalf expended, whereof the said C. D. is con* 
Ticted, as appears to us of record, together with interest upon 

the said sum of £- , at the rate of four pounds per cenium 

per annum, from the -^— day of , in the year of our 

Lord [the day on which the judgment was entered up,] oa 

which day the judgment aforesaid was entered up ; and have 
that money with such interest as aforesaid, before us at West- 
minster, immediately after the execution hereof, to be render^ 
to the said A. B. for his damages and interest as aforesaid, and 
that you do all such things as by the statute passed in the 
second year of our reign you are authorised and required 
to do in this behalf; and in what manner you sludl hafe 
executed this our writ, make appear to us at Weatminater, 
immediately after the execution thereof, and have there thei 
this writ. 

Witness, Thomas Lord Denman, at Westminster, on the 

— day of , in the year of oar Lord — , 

[Ante, p. 90.] 
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No. VIII. 

Writ 0/ fieri facias on an order of the court ofQ.B, for payment 
of money. 

Victoria, &c., to the Sheriff of , greeting. We com- 
mand you that of the goods and chattels of C. D. in your baili- 
wick you cause to be made £ , which lately in our court 

before us at Westminster, by a rule of our said court entitled, 
ftc. [as the case may he"] were by the said court ordered to be 
paid by the said C. D. to A. B., and that of the said goods and 
chattels of the said C. D. in your bailiwick you further cause 

to be made interest upon the said sum of £ , at the rate of 

four pounds per centum per annum from the day of , 

in the year of our Lord -, [the day on which the rule was 

made"] on whick day the said rule was made ; and have thet 
money, together with such interest as aforesaid, before us at 
Westminster, immediately after the execution hereof, to be 
rendered to the said A.B. for the said 9um of money so ordered 
to be. paid by the said C. D. to the said A. B. and for interest 
as aforesaid, and that you do all such things as by the statute 
passed in the second year of our reign you are authorised and 
required to do in this behalf; and in what manner you shall 
ha^e executed this our writ, make appear to us at Westminster, 
immediately after the execution thereof, and have there then 
this writ. 

Witness, Thomas Lord Denman, at Westndnster, on the 
— day of — , in the year of our Lord — . 
[Ante, pp. 101,311.] 



No. IX. 

Writ of fieri facias on an order of the court of Q. B. fw payment 
of money and costs. 

"NHctoria, &c., to the Sheriff of , greeting. We com- 
mand you that of the goods and chattels of C. D. in your baili- 

wick you cause to be made £ , which lately in our court 

before us at Westminster, by a rule of our said court entitled, 
ftc. [as the case may be"] were by the said court ordered to be 
paid by the said C. D. to A. B., together with the costs of the 

said rule, which said costs were afterwards, on the day of 

— — , in the year of our Lord , taxed and allowed by our 

said court at the sum of £ , and that of the said goods and 

chattels of the said C. D. in your bailiwick you further cause to 

be made interest upon the said two several sums of £ and 

£ , at the rate of four pounds per centum per annum, from 

VOL. II. ' q 
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the said day of , in the year of our Lord \tk 

day on which the costs of the rule ivere taxed\ ; and have that 
money, together with such interest as aforesaid, before us at 
Westminster, immediately after the execution hereof, to be 
rendered to the said A. 6. for the said sum of money so ordered 
to be paid by the said CD. to the said A.. B. and for costs and 
interest as aforesaid ; and that you do all such things as by the 
statute passed in the second year of our reign you are autho- 
rised and required to do in this behalf ; and in what manner 
you shall have executed this our writ make appear to us at 
Westminster, immediately after the execution thereof, and 
have there then this writ. 

Witness, Thomas Lord Denman, at Westminster, on the 

day of — — , in the year of our Lord . 

{Ante, pp. 101,311.] 



No.X. 

Writ of fieri facias on a judgment of an inferior court, in an 
action of assumpsit, removed into the court of Q. B. 

Victoria, &c., to the Sheriff of — , greeting. We com- 
mand you, that of the goods and chattels of C. D. in yoar 

bailiwick, you cause to be made £ which A. B. lately in 

[insert the style of the court"] by the judgment of the said conit, 
recovered against the said C. D. for his damages, which he bad 
sustained, as well on occasion of the not performing certain 
promises and undertakings then lately made by the said C. D- 
to the said A. 6., as for his costs and charges by bim about hit 
suit in that behalf expended, whereof the said C. D. is con- 
victed, as appears to us of record, and which judgment was 

afterwards, on the — day of , in the year of our Ix)rd 

, removed into our court before us at Westminster, by vir- 
tue of an order of our said court before us at Westminster, [or of 
, one of the justices of the said court before us at West- 
minster, as the case may 6e], in pursuance of the statute in 
such case made and provided ; and the costs attendant upon 
the application for the said order, and upon the said removal, 

were, on the — — day of — •, in the year of our Lord -i 

taxed and allowed by our said court before us at Westminster 

at the sum of £ . And we further command you, that of 

the said goods and chattels of the said C. D. in your bailiwick, 

you further cause to be made the said sum of £ . [The cods 

attendant upon the removal of the judgment out of the inferiat 
court into the court of Q. B.] together with interest on the 

said two several sums of £ and £ , at the rate of four 

pounds per centum per annum, fi*om the said day of —— i 

in the year of our Lord , {the day on which the costt 
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f remorcU were taxed ;) and that you have that money, with 
uch interest as aforesaid, before us at Westminster, imme- 
iately after the execution hereof, to be rendered to the said 
L. B. for his damages aforesaid, and for costs and interest as 
foresaid ; and that you do all such things as by the statute, 
assed in the second year of our reign, you are authorised and 
equired to do in this behalf. And in what manner you shall 
lave executed this our writ make appear to us at Westminster 
tnmediately after the execution thereof, and have there then 
his 'Dmt. 
Witness, Thomas Lord Denman, at W^estminster, on the 

day of -^— , in the year of our Lord . 

[Ante, p. 102.1 



No. XL 

^rit of fieri facias on an order for payment of money, made in 
an inferior court, and removed into the court of Q. H, 

Victoria, &c., to the Sheriff of — , greeting. We command 
jTOu that of the goods and chattels of C. D. in your bailiwick, you 

:au8e to be made £ , which lately in \insert the style of the 

umrt], by a rule of the said court, entitled, &c. [as the case may 
be"], were by the said court ordered to be paid by the said C. D. 

to A. B^ and which rule was afterwards, on the— day of , 

in the year of our Lord , removed into our court before us 

It "Westminster, by virtue of an order of our said court before 

118 at Westminster [or of , one of the Justices of our said 

court before us at Westminster, as the case may be"], in pursu- 
ance of the statute in that case made and provided ; and the 
costs attendant upon the application for the said last-mentioned 
order, and upon the said removal, were, on the — day of 

— in the year of our Lord , taxed and allowed by our 

said court before us at Westminster, at the sum of £ . 

And we further command you, that of the said goods and 
chattels of the said C. D. in your bailiwick, you further caise 

to be made the said sum of £ , [the costs of removing the 

rule of the inferior court into the court of Q. B.], together with 

interest on the said two several sums of £ and £ , at 

the rate of four pounds per centum per annum, from the said 

— day of , [the day on which the costs of removing the 

rule of the inferior court into the court of Q. B. were taxed] ; 
and that you have that money, with such interest as aforesaid, 
before us at Westminster, immediately after the execution 
hereof, to be rendered to the said A. B. for the said monies by 
the said rule first above mentioned ordered to be paid by the 
said C. D. to the said A. B., and for costs and interest as afore- 
said; and that you do all such things as by the statute passed 

72 
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in the second year of our reign, you jare authorised and requi- 
red to do in this behalf. And in what manner you shall have 
executed this our writ, make appear to us at Westminster 
immediately after the execution thereof, and have there then 
this writ, 

"Witness, Thomas Lord Denman, at Westminster, on the 

day of , in the year of our Lord . 

[Ante, p. 102.] 



No. XIL 

Writ of fieri facias on an order for payment of money and cosUt 
made in an inferior court, and removed into the court ofQ.B. 

Victoria, &c., to the Sheriff of , greeting. We com- 
mand you that of the goods and chattels of C. D. in your 

bailiwick you cause to he made £ , which lately in [iniert 

the style of the courf^ , by a rule of the said court entitled, &c. 
[as the case may be'] were by the said court ordered to be paid 

by the said C D. to A. B., and also £ for the costs of the 

said rule by the said court also ordered to be paid by the said 
C. D. to the said A. B., which said rule was afterwards, on the 

day of , in the year of our Lord , removed into 

our court before us at Westminster, by an order of our said 

court before us at Westminster, lor of , one of rt« 

Justices of our said court before us at Westminster, as the cat 
may he"] in pursuance of the statute in such case made and 
provided, and the costs attendant upon the application for the 
last mentioned order, and upon the said removal, were, on the 

day of , in the year of our Lord , taxed and 

allowed by our said court before us at Westminster at the sum 

of £ ; and we further command you that of the said goods 

and chattels of the said C. D. in your bailiwick you further 

cause to be made the said sum of £ , [the costs of removing 

the rule from the inferior court into the court of Q. B.] , together 

with the interest on the said three several sums of 1 ^,and 

£ , and £ , at the rate of four pounds per centum per 

annum, from the said day of , in the year of our Lord 

, [the day on which the costs of removing the rule from the 

inferior court into the'court of Q. B. were taxed\; and that you 
have that money, with such interest as aforesaid, before us at 
Westminster, immediately after the execution hereof, to be 
rendered to the said A. B. for the monies by the said rule first 
above mentioned ordered to be paid by the said C. D. to the 
said A. B. and for costs and interest as aforesaid ; and that you 
do all such things as by the statute passed in the second year 
of our reign you are authorised and required to do in his behalf; 
and in what mannei 70x1 aball have executed this our writ, 



Forms: Ca. 8a. 841 

>ar to us at Westminster immediately after the execu- 

of, and have there then this writ. 

I, Thomas Lord Denman, at Westminster, on tht 

3f , in the year of our Lord . 

[Ante, p. 102.] 



Writofca.ia. 

L, by the Grace of God, of the United Kingdom of 
ain and Ireland, Queen, Defender of the Faith, To 

f of , Greeting. We command you that you take 

shall be found in your bailiwick, and him safely keep 
u may have his body before [us at Westminster, or 
before our Justices"] at Westminster immediately 
xecution hereof, to satisfy J. S. the sum of £^^, 
said J. S. lately in our court before us at Westmin- 
sred against the said J. N. for his damages, which be 
led, as well on occasion of the not performing certain 
jid undertakings then lately made by the said J. N. 
I J. S., as for his costs and charges by him about his 
: behalf expended, whereof the said J. N. is convicted, 
to us of record, together with interest upon the said 

, at the rate of £4 per cent, per annum from the 

»f in the year of our Lord 184 — , on which day 

lent aforesaid was entered up. And have there then 

Witness at Westminster oh the day 

the year of our Lord 1844. 



Satisfaction piece. 

Queen's Bench. 

n in the seventh year of the reign of Queen Vic- 

tueen's Bench, 

to wit : Satisfaction is acknowledged between John 

ntiff, and Joseph Styles, defendant, in a plea of [debt 

and £ damages and costs, or ** trespass on the 

promises for £ damages and costs."] 

It entered of Hilary term, 7 Vict. Roll 492. 

CD. attorney, 
16th February, 1844. 
lAnte, p. 112.] 
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\\KIT OK EhROH. 

Prcpcipe. 

Surrey, to wit : "Writ of error for Joseph Styles, late of 

, maltster, at the suit of John Nokes, on a judgment in 

trespass [or as the cause of action may be] in the Queen's 

Bench, returnable on the day of . C. D. defendant's 

attorney, 2 March 184 — . 

[Ante, p. 136.] 



Common joinder in error. 

In the Queen's Bench. 
John Nokes I And hereupon afterwards, that is to say, o& 

ats. y -in term, in the year -,the 

Joseph Styles. J said John Nokes, by A. B. his attcmiey, comes 
into court here, and says that there is no error either in tbe 
record and proceedings aforesidd, or in giving the judgment 
aforesaid, and he prays that the Justices [and Baron oi ^Ae 
"Rxcheq^aeTl of our lady the Queen in the Exchequer chamber, 
now here may proceed to examine as well the record and pio- 
.oeedings aforesaid, as the matters aforesaid assigned for enor, 
and that the judgment aforesaid in manner aforesaid gi^ren, 
may in all things be affirmed, &c. But because the said Jus- 
tices [and^rons\ of our said lady the Queen now here are not 
yet advised what judgment to give of and upon the premises,! 
day is therefore given to the parties aforesaid until ^——, be- 
fore our said lady the Queen, wheresoever she shall then be m 
England, to hear their judgment thereupon, for that the said 
court of our said lady the Queen here are not yet advised 
thereof, &c. 

[Ante, p. 144.] 

EJECTMENT. 

Notice to quit. 

Sir, — I hereby [as agent for Mr. John Nokes your landlord, 
and on his behalf] give you notice to quit and deliver up pos- 
session of the [house, lands, and premises, with the appurte- 
nances] situate at in the county of which you hold 

[of him] as tenant thereof, on the [twenty-fifth day of March 
next], or at the expiration of the current year of your tenancy, 
which shall expire next after the end of one half year from the 

date of this notice. Dated the day of 1 844. 

James Nokes. 
To Mr. Joseph Styles. 

[Ante, p. 148.] 
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mectment in ordinary cases. 

Affidavit of service of declaration. 

In the, &c. 

Between John Doe, on the several demises 

of A. B. & C. D., plaintiff, 
and 
Richard Roc, defendant. 

J. B., clerk to E. F. of , gentleman, attorney for the 

lessors of the plaintiff in this cause, maketh oath and saith, that 

he did, on the day of instant, [personally] serve 

Joseph Styles, tenant in possession of [part of] the premises, 
mentioned in the declaration of ejectment hereunto annexed, 
with a true copy of the said declaration, and of the notice there 
under written [i/ the service were upon the wife, " by deliver- 
ing the same to the wife of the said Joseph Styles upon the pre- 
mises aforesaid," or " at the dwelling house and place of resi- 
dence of the said Joseph Styles, situate in , &c ;"] and this 

deponent at the same time read over to [" the said wife of"] the 
said Joseph Styles the said notice, and explained to [her or 
him] the intent and meaning of the said dedfuratiion and notice, 
and of the service thereof. 

[Ante, p. 156.] 

Plea general isgue. 

In the Qneen's Bench or Common Pleas. 

The day of A.D. 1844. 

Joseph Styles, l And the said Joseph Styles, by C. D. his 
ats. attorney, comes and defends the force and in- 

John Doe, V jury when, &c., and says that he is not guilty 
on demise of of the said supposed trespass and ejectment 
John Nokes. J [or trespasses and ejectments] above laid to 
his charge or of any part thereof, in manner and form as the 
said John Doe hath above thereof complained against him ; 
and of this he the said Joseph Styles puts himself upon the 
country, &c. 

%* To be engrossed on plain paper, and the consent rule (and 
if the landlord defend, the rule for that purpose also) an- 
nexed to it. See ante, p. 165. 

[Ante, p. 165.] 

Writ of habere facias possessionem, upon a single demise, 

Victoria, &c„ to the Sheriff of [Yorkshire], greeting: Whereas 
John Doe lately in our court [before us, or in C, B, " before 
our justices"] at Westminster, by the consideration and judg- 
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mcnt of the same court, recovered against Joseph Styles hk 
term yet to come of and in [four messuHges, four gardens, ind 
four acres of land, as m the declaration^'] with the appuite* 

nances, situate in the parish of , in your bailiwick, whiA 

John Nokes had, on, {the day of the demise in the dedatcM^ 
demised to the said John Doe, for a term whkh is not yd; 
expired, to hold the same from [the day before the date (ff 
the demise] to the full end and term of five years from thence 
next following, and fully to be complete and ended : by viitoe 
of which said demise the said John Doe entered into the said 
tenements with the appurtenances, and was thereof possessed, 
until the said Joseph Styles afterwards on [the day of (he 
muter, as laid in the declaration], with force and arras, &c. 
entered into the said tenements with the appurtenances, which 
the said John Nokes had so demised to the said John Doe for 
the term aforesaid, which is not yet expired, and ejected the 
said John Doe from his said farm ; whereof the said Joseph 
Styles is convicted, as appears to us of record. Therefore we 
command you that without delay you cause the said John Doe 
to have possession of his said term yet to come of and in the 
tenements aforesaid with the appurtenances,, and in what man- 
ner you shall have executed this our writ, make appear [to ns 
on — , wheresoever we shall then be in England, or in C.B. 

" to our justices at "Westminster, on "] and have you theip 

then this writ. Witness ^ , at Westminster, the — day of 

— , in the year of our reign. 

[See ante, ^, 1 71 J 

*«* When this writ is sued out upon a judgment against ike 
casual ejector, substitute the name "Richard Roe," M 
** Joseph Styles," where it occurs. So if a moiety cnly be 
recovered, the necessary alterations in the above form may hi 
made from the judgment. 

Proceedings in ejectment, on a vacant possession. 

I, Letter of attorney, to enter, 8fc. 

Know all men by these presents, that I, John Nokes, of , 

gentleman, have made, ordained, constituted, and appoiDted 
and by these presents do make, ordain, constitute^ and appoint, 

James Wells, of , gentlemen, to be my true and lawftil 

attorney, for me arid in my name, to enter into and take pos- 
session of a certain messuage, late in the tenure and occupatioa 

of J. L- situate in the parish of , in the county of [York], 

but now untenanted; and after the said James Wells shall have 
taken possession thereof, for me and in my name, and as my act 
and deed, tu sign seal, and execute a lease of the said premises, 

with the appurtenances, to Samuel Wells of , gentleman, 

to have and to hold the same to the said Samuel Wells, his eie* 
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adminUtratora, and assigns, from [the 25th day of 
last past, to the full end and term of five years from 
next following, and fully to be complete and ended, at 
rly rent of one pepper com, if the same shall be properly 
led ; subject nevertheless to a proviso to make void the 
in payment or tender by me, my executors, administra- 
• assigns, of the sum of six pence, to the said Samuel 
lis executors, administrators, or assigns. In witness 

f I have hereunto set my hand and seal, this day 

- A. D. 1844, 



JohnNoket(L.S.) 



2d and delivered in my presence, \ 
Irst duly stamped, A. B. J 

[Ante, p. 172.] 



2. Lease. 

indenture, made the day of , in the year of 

rd 18 — , between John Nokes of , gentleman, of the 

rt, and Samuel Wells, of , gentleman, of the other 

itnesseth, that the said John Nokes, for and in conside- 
of the sum of five shillings, of lawful money of Great 
, to him in hand paid by the said Samuel Wells at or 
the sealing and delivery of these presents, the receipt 
if the said John Nokes doth hereby acknowledge, hath 
d, granted, and to farm let, and by these presents doth 
, grant, and to farm let, unto the said Samuel Wells, 
cutors, administrators, and assigns, all that [messuage, 
arden, out-offices, and premises] with the appurtenances, 

and being in , in the county of [York,] late in 

^session and occupation of J. L., but now untenanted ; to 
id to hold the said [messuage, yard, garden, out-offices 
emises,] with the appurtenances, from the [as in the 
}f attorney] last past, for and during, and to the full end 
-m of five years from thence next following, and fully to 
iplete and ended, yielding and paying therefore, yearly 
>ry year, during the said term, to the said John Nokes, 
cutors, administrators, or assigns, the rent of one pep- 

n, on the in each and every year, if the same shidl 

f be demanded. Provided always that if the said John 
his executors, administrators, or assigns, shall at any 
sreafter tender or pay, or cause to be tendered or paid, 
le said Samuel Wells, his executors, administrators, or 
, the sum of sixpence, that then this indentute shall be 
nd of no effect, any thing herein contained to the con.- 
1 any wise notwithstanding. In witness whereof the 
hereto have interchangeably set their hands and seals, 
1 and year first above written. 
93 
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Sealed and delivered as the act and deed ' 
of John Nokes, by James Wells, of 



For John Nokes, 
(by power of at- 
gentleman, by virtue of a letter of attorney, tomeyin this be- 
to him for that purpose made by the said V half.) 

John Nokes, bearing date the day of Jas. Wells (L.S.) 

instant, (being first duly stamped,) Sm.Wells(L.S.) 
in the presence of A. B. 

[Ante, p. 172.] 



3. Declaration upon a single demise. 

In the Queen's Bench, or Common Pleas. 

The day of A.D. 1844. 

Yorkshire to wit : , late of , yeoman, was attached 

to answer [lessee,] of a plea, wherefore with force and 
arms, &c. he entered into [four messuages, four gardens, and 
four acres of land] with the appurtenances, situate in the parish 

of , in the county aforesaid, which had demised 

to the said for a term which is not yet expired, and 

ejected him from his said farm, and other wrongs to him 

there did ; to the great damage of the said , and against 

the peace of our lady the Queen, &c. And thereupon 

the said by A. B. his attorney, complains, that whereas 

the said on [some day after the lessor's title or rigM 

of entry accrued^ in the sixth year of the reign of our sovereign 
lady Queen Victoria, in the parish aforesaid in the county 
aforesaid, had demised to the said the tenements afore- 
said with the appurtenances, to have and to hold the same 

to the said and his assigns, from [tlie day h^ore 

the date of the demise above mentioned^ in the same year 
aforesaid, to the full end and term of five years from thence nejt 
following, and fully to be complete and ended ; by virtue of 
which said demise the said entered into the said tene- 
ments with the appurtenances, and was thereof possessed, for 
the term so thereof granted as aforesaid. And the said^-^ 

being so possessed thereof, the said afterwards, to wit, 

on [some day after the date of the above demise'\ in the 
year last aforesaid, with force and arms, &c. entered into 
the said tenements with the appurtenances, which the said 

had so demised to the said for the term aforesaid, 

which is not yet expired, and ejected the said from his 

said farm, and other wrongs to him then and there did, to the 
great damage of the said — ~ and against the peace of our 

said lady the Queen. Wherefore the said saith that he is 

injured and hath sustained damage to the value of twaity 
pounds ; and therefore he brings his suit, &c. 

** Mr. — • Take notice that unless you appear witjiin the 
first four days of the next •««»<- term, in Her Majesty's pourt 
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^^'*— at Westminster, at the suit of the above named plain- 

"ff 1 and plead to his declaration in ejectment, judg- 

^nt will thereupon be entered against you by default. Your^s, 
*c. A. B., plaintiff's attorney." 

Ejectment by landlord agaimt tenant. 
Notice at the foot of the declaration. 

Mr. Joseph Styles {the tenant.^ 
Take notice that you are hereby required to appear in Her 

Majesty's court of at "Westminster, on the first day of next 

' — term, then and there to be made defendant in this action 
of ejectment, and then and there to enter into a recognizance 
by yourself and two sufficient sureties, in such sum as to the 
said court shall seem reasonable, conditioned to pay the costs 
and damages which shall be recovered in this action, if the 
Court shall so order. 

Tour's ace., 

John Nokes [landlord.] 
[Ante, p. 172.] 

4ffUiamtfor rule for bail. 

In the [Queen's Bench.] 

Between John Doe on the demise of John Nokes, Plaintiff^ 

and 
Richard Rqc, Defendant. 

John Nokes of , gentleman, the lessor of the plaintiff 

above named, and A. B. of , gentleman, attorney for the 

said lessor of the plaintiff, and J. B. clerk to the said A. B., 
severally make oath and say : And first this deponent John 
Nokes for himself saith, that this action is brought for the 
recovery of a [dwelling house, outhouses, farm, and premises 

with the appurtenances,] situate in the parish of , in the 

county of , formerly held and occupied by Joseph 3tyles, 

as tenant thereof to this deponent, under and by virtue of a 
certain indenture of lease, hereunto annexed, for a certain term 
which expired on the — day of ^^ last j and that the 
said Joseph Styles has been possessed of and ei^oyed the said 
[dwelling house, outhouses, farm, and premises, with the appur- 
tenances] under and by virtue of the said lease, ftrom the com- 
mencement of the term therein mentioned, until the expiration 
thereof as aforesaid, and hath continued from thence hitherto 
to hold and occupy, and still doth hold and occupy the same. 
lor if he underlet the premises, and the undertenant be in pos- 
session of them, state it accordingly.'] And this other deponent 

A. B. for himself saith, that on or about the day of in 

the year of our Lord 18 — , this deponent was present and did 
see the said Joseph Styles duly sign, seal, deliver and execute 
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the lease hereunto annexed, and that the name Joseph Styks 
thereunto subscribed as party thereto, is of the handwriting of 
the said Joseph Styles, and that the name A.. B. thereunto sob- 
tcribed as wit ness of theexecution thereof, is of the proper band' 
writing of this deponent. And this other deponent J. 6. for 

himself saith, that he did, on the day of instant, 

serve the said Joseph Styles with a demand in writing of the 
possession of the premises in question, by leaving the same for 
him with a servant of the said Joseph Styles at his dwelling 

house and usual place of abode situate in ; which said 

demand was directed to Mr. Joseph Styles, and was in words 
and terms following : *' Sir, I hereby" [t^*c. as in the wriUt^ 
demand^] and signed "James Nokes." And this deponent 
John Nokes further saith, that he caused the said Joseph Styles 
to be served with the said demand in writing as aforesaid, in 
order that he this deponent might obtain possession of the 
premises aforesaid ; but although this deponent hath since 
made several applications to the said Joseph Styles for pos- 
session of the same, yet the said premises have not nor hath 
any part thereof been delivered up to this deponent or to any 
person on his behalf. And this deponent J. 6. further saith 
that he did on" [8fc. stating a service of the declaration (ttd 
notice, as in the form ante, p. 343 /o the end. 

The above named deponents, John Nokes. 

John Nokes, A. B. and J. B. A. B. 

were sworn, [8(c. as in the J. B. 

Jurat post p. 360. 

[Ante,, p. 177.] 



Prcecvpe for the recordari facias loquelam, 

Middlesex to wit : Re. Fa. Lo. for [John Nokes or Joseph 
Styles] of a plaint between Joseph Styles and John Nokes, for 
taking and unjustly detaining the [cattle] goods and chattels of 
the said Joseph Styles. [Returnable before our lady the Queen 

on or in C. B, " Returnable before her Majesty's 

Justices at Westminster on • 

The next county court day "j A. B. attorney, 

will be on the day Y 18— 

of next. 



f court day "j 

le day > 

t. J 



%* To be uritten on plain paper, and left toith the cursitor. 

Writ of recordari facias loquektm, for plaintiff , 

Victoria, &c., to the sheriff of [Middlesex] greeting : We 
command you that, in your full county court, you cause the 
plaint to be cecoide!&,^Yi\c\i \% *m >iXi<^ ^xsAcouaty, without our 
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mtit, between Joseph Styles and John Nokes. of the [cattle] 
goods and chattels of the said Joseph Styles taken and unjustly 
detained, as it is said; and that you have the said record 

[before us on wheresoever we shall then be in England, 

arinC.B. *' before our Justices at Westminster on the morrow 
of the Holy Trinity]", under your seal and the seals of four 
lawful knights of the same county, of such as shall be present 
at the Eaid record ; and that you prefix the same day to the 
parties, that they may then be there ready to proceed in the 
said plaint, as shall be just; and have you there the names of 
the said four knights, and this writ. Witness ourself at West- 
minster, the day of in the year of our reign. 

Let this writ be executed if the said Joseph Stales require it ; 
otborwise not. 

%* Given to you by the cursitor, upon your fiirnishing him with 

the above pracipe, 

[Ante p. 183.] 



ACTIONS AGAINST CLERGYMEN. 

Sherips return to a fieri facioi. 

The within named Joseph Styles has no goods or chattels, 
nor any lay fee, in my bailiwick, whereof I can cause to be 
made the [debt and] damages within mentioned, or any part 
thereof, as within I am commanded ; but I hereby certify that 
the said Joseph Styles is a beneficed clerk, that is to say, 

[rector of the rectory and parish church of , or as the case 

may be] in my county; ^hich said [rectory and parish church] 
are within the diocese of the Reverend Father in God, [John] 
by divine Providence, Lord Bishop of — 

The answer of R. S. sheriff. 
[Ante p. 195.] 



Fieri facias de bonis ecclesiasticis. 

Victoria, &c., to the Reverend Father in God [John] by 
divine providence, Lord Bishop of , greeting: We com- 
mand you that you cause to be levied of the eccclesiastical goods 
in yoxir diocese, of Joseph Styles, clerk, [as well a certain 
debt, &c. ; or " the sum of," Sfc, as in ordinary cases, to the 
fDords] " to render unto the said John Nokes for his [debt and] 

damages aforesaid : for that our sheriff of • returned [to 

us/' or in C,B, "to our Justices] at Westminster, atacotain 
day now past, that the said Joseph Styles had no goods or 
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chattels, nor any lay fee in his bailiwick, whereof he could 
cause to be made the [debt and] damages aforesaid, or any 
part thereof: and at the same time certified to us that the said 
Joseph Styles was a beneficed clerk, that is to say, rector of 
the rectory and parish church of in his county, and 
which said rectory and parish church were within your diocese : 
and have you there then, \pr in Q. B. by original or in C. 6. 
omit the word " then"] this writ. "Witness , at Westmin- 
ster, the day of , in the year of our reign. 

lAntep, 195.] 

ACTIONS BY INFANTS. 

1 . Petition to sue by prochein amy, in B. R, or C. B. 

In the Queen's Bench, or Common Pleas. 

Between John Nokes, plaintiff, 
and 
Joseph Styles, defendant. 
To the Right Honourable [Thomas, Lord Denman, Lord 
Chief Justice of England, or '* Sir , Knight, 

Lord Chief Justice of her Majesty's court of the Bench at West- 
minster."] 

The humble petition of John Nokes, the plaintiff in this suit, 
an infant under the age of twenty one years, 
Sheweth : 
That your petitioner has, as he is advised, a good cause of 
action against the said Joseph Styles, for [the amount of goods 
sold and delivered by your petitioner to the said Joseph Styles, 
and at his request, or as the cause of action may be, describing 
it as in an affidavit to hold to bail, ante, vol. i, p. 421, &c.]; and 
that your petitioner has lately commenced an action against the 
said Joseph Styles, in this honourable court, for the same : But 
in regard to your petitioner being an infant under the age of 
twenty-one years, to wit, of the age of ■ years. 

Your petitioner therefore humbly prays your Lordship to 
admit him to prosecute the said action by WDliam Nokes, 

of , merchant, your petitioner's next friend. 

And your petitioner will ever pray. 

John Nokes. 

Prochein amy's consent thereto. 

I hereby consent and agree that the above named John Nokei 
shall be at liberty to prosecute this action by me, as his next 
friend, according to the prayer of the above petition. 

WilUam Nokes. 

*#* To be written at the foot of the petition, and signed by 
the prochein amy. See ante, p 205. 
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2. 4pldamt ofaignmg the tame. 

In the Qaeen'8 Bench, or Common Pleas. 

Between John Nokes, Plaintiff, 
and 
Joseph Styles, Defendant. 

J. B. clerk to A. B. of — , gentleman, attorney for the 
abovenamed plaintiff, maketh oath and saith, that he, this de- 
ponent, on — , was present, and did see John Nokes, the 
abovenamed plaintiff, sign the petition hereunto annexed, and 
at the same time did see William Nokes. the person mentioned 
in the prayer of the said petition, sign the consent thereunder 
vn-itten. 

J.B. 

Sworn [Sfc. see ante, p. 270, 272. 

3. Judged 8 flat for a rule thereon, 

John Nokes 1 Upon reading the petition of John Nokes, 
against Vthe consent of William Nokes, thereunder 
Joseph Styles, J written, and the affidavit of T. B. I do order 
that the [clerk of the rules, or ** Prothonotary"] do draw up a 
rule that William Nokes be admitted to prosecute for John 
Nokes (who is an infant under the age of twenty-one years) 
against Joseph Styles, a certain action of trespass on the case 
upon promises, [or as the form of action may be"] in the court 
of oar lady the Queen [before the Queen herself; or " of the 
Bench,"] as the next friend of the said John Nokes, during his 

minority. Dated the day of — , 1 8 — . 

J. P. 
[See ante, p. 205.] 



ACTIONS AGAINST INFANTS. 

1. Petition to defend by guardian, in B.R. or C. B. 

Commencement, same as the petition ante, p. 350] sheweth : 

That the above-named plaintiff hath lately commenced an 
action in this honourable court against your petitioner, for, 
[here state the cause of action shortly, as in the form ante p. 
350,] and your petitioner is advised and believes, that he has 
a good defence thereto : but in regard to your petitioner being 
an infant under the age of twenty-one years, to wit, of the age 
of — — years. 
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Your petitioner therefore hamUy prays yoor lordship to is- H ^ 

sign to him George Styles of , merchant, as his gaardtui H^ 

to defend the said suit. H^ 

And your petitioner will ever pray. S^ 

Joseph Styles. f ^ 

Guardian's consent thereto. 

I hereby consent and agree that the above-named Joseph 
Styles shsJl be at liberty to defend this action by me, as his 
guardian, according to the prayer of the above petition. 

George Styles. 

%• To be written at the foot of the petition, and signed 6jf 
the guardian. 

Affidavits of signing the same, : tt 

Same as the form ante, p. 35 1 . 

ACTIONS AGAINST JUSTICES OF PBACB. 

Notice of action. 

To Joseph Styles, esquire, one of Her Majesty's Justices of ^ , 

Peace in and for the county of . ^ 

*Take notice that I intend, at the expiration of one calendar |^ 
month from the day of your being served with this notice, or as 
soon after as conveniently may be, to cause a writ of our Lady 
the Queen, called a writ of summons, to be sued out of Her 
Majesty's court of [Queen's Bench, or Common Pleas] agamst 
you, at my suit, in a plea of trespass, for that you, as one of 

her Majesty's Justices of the Peace, on or about the day 

of , 18 — , caused, [here state the cause of action * clearly 

and explicitly']. Dated the day of , 18 — . 

John Nokes, of , maltster. 

•#♦ To be written on plain paper, and indorsed, " A. B. of- — i 

attorney for the within named John Nokes." 
[Ante, p. 212,] 

Demand of copy of warrant from a constable, 

ToMr.C. L. 

Whereas, on or about the ^— day of ^— , 18 — , you ap- 
prehended, assaulted, and imprisoned, John Nokes, of , 

maltster, or as the case may have been] under colour or pif- 
tence of some warrant or warrants of some justice or justices 
of the peace, authorizing you so to do; now I do hereby, as 



Pomu: AeHans hf Paupers. 369 

the Attorney for the said John Nokes and on his behalf, demand 
<tf you the perusal and copy of all and every warrant and war- 
rants under and by virtue of which you [apprehended and im- 
prisoned the said John ^okes, or at the catue of action may be, 

ftating it Mhortiy] as aforesaid. Dated the day of — , 

18—. 

A. B. of , attorney for 

the said John Nokes. 
[^fifo,p.215.] 



ACTION BT PAUPKR. 

Petition to be admitted to me in formA pauperis. 

in the Queen's Bench, or Common Pleas. 

To the Right Honourable Thomas Lord Denman, Lord Chief 
Justice of England, or ** Sir N. C. Tyndal, Knight, Lord Chief 
'ustice of her Majesty's court of the bench at Westminster"] ; 

The humble petition of John Nokes, of ^— , carpenter, 
Sheweth: 

^That Joseph Styles is indebted unto your petitioner in the 
^um'of £^— for work aud labour done and performed by your 
petitioner for the said Joseph Styles and at his request, {or (u 
^he cause of action may be, stating it as in an (\ffidavit to hold to 
daU ; see ante, vol. 1, 421;] " and that your petitioner hath not 
«B yet commenced any action against him for the same, being 
unable to carry on such cause, by reason of your petitioner's 
extreme poverty, as appears by the affidavit hereunto annexed. 
Your petitioner therefore humbly prays your Lord- 
ship, that he may be admitted to prosecute his 
said action in formd pauperis; and that J. G. may 
be assigned to him as his counsel, and A. B. as his 
attorney, to prosecute the same. 

And your petitioner will ever pray. 
John Nokes. 

•i>* To be engrossed on paper, and signed by the pauper. 
[Ante, p. 216.] 

Certificate of counsel. 

I humbly conceive that the said John Nokes has a good cause 
of action against the abovenamed Joseph Styles, and consent 
to be his counsel. 

J.G. 

•«• To be toritten in the margin of the petition, opposite the 
prayer. See ante, p. 216. 
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Affidavit of the plaintiff *8 poverty. 

In the Queen's Bench, or Common Pleas. 

John Nokes, of , carpenter, maketh oath and 8aith,that 

he is not worth five pounds in the world, save and except his 
wearing apparel, and the matter in question mentioned in the 
petition hereunto annexed. 

Sworn, &c. John Nokes. 

[^nr^p. 216.] 



PROCEEDINGS AGAINST PRISONERS. 

Declaration. 

In the [&c. 

The day of A.. D. 18 — . {Venue'\ John Nokes by 

E. F. his attorney \pr in his own proper person,] complains of 
Joseph Styles, being detained at the suit of John Nokes in the 
custody of the Sheriff, [or the keeper of the Queen's prison: 
For that whereas, &c., as in ordinary cases. 
[Ante, p, 221.] 

Writ of detainer. 

Victoria, [&c.] To the Keeper of our Prison. We commind 
you that you detain CD. if he shall be found in your cus- 
tody at the delivery hereof to you, and him safely keep in 
an action on promises [or of debt, &c. as the case may 6e], at 
the suit of A. B. until he shall be lawfully discharged from 
your custody. And we do further command you, that on receipt 
hereof, you do warn the said CD. by serving a copy her«rf 
on him, that within eight days after service of such copyt 
inclusive of the day of such service, he do cause special bail to 

be put in for him in our Court of to the said action ; and 

that in default of his so doing, the said A. B. may declare 
against him before the end of the term next after his detainer, 
and proceed thereon to judgment and execution. And we do 
further command you the said keeper, that immediately after 
the service hereof you do return this our writ or a copy hereof, 
to our said Court, together with the day of the service hereof. 

Witness at Westminster, the day of — . 

N.B. This Writ is to be indorsed in the same manner as the 
writ of Capias,* but not to contain the warning on that writ 
2 W. 4, c. 39. Sch. No. 5. 

[Ante, p. 219.] 

* Vol. 1, p. 155. 
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Committitur piece. 

Middlesex, to wit : C. D. is committed to the custody of the 
keeper of the Queen's prison, at the suit of A. B. in a plea of 

[debt for pounds, and pounds damages, or in as- 

lumpsit, ** trespass on the case upon promises, for — pounds 
danuiges"] , there to remain until, &c. 

E. F. attorney. 

Judgment of Trinity term, 7 Vict. 
Roll 576. 

%* To be engrossed on a piece of unstamped parchment, and 

filed with the Clerk of the Judgments, 

[Ante, p. 227.] 



Entry of committitur. 

The form of the entry may be seen in the book, kept in the 
office of the derk of the judgments. 



Writ of supersedes for not declaring. 

"^ctoria, &c. to the sheriflf of^— , greeting : Whereas Joseph 
Styles is detained in our prison under your custody, by virtue 
»f [a writ of capias or detainer,] returnable before us at West- 
ninster on [the return day'\ to answer John Nokes in an 
iction against the said Joseph Styles for fifty pounds upon 
oromises, [stating the cause of action thtu shortly;] and 
lecause the said John Nokes hath not declared against the 
aid Joseph Styles, within two terms after the return of the 
•id writ, as required by the rules of our court before us, and 
he said Joseph Styles hath come into our said court before 
It, and appeared at the suit of the said John Nokes, in the 
ilea aforesaid: Therefore we command you, that if the said 
oseph Styles be detained in our prison, under your custody, 
tj virtue of the said writ, and for no other cause, then do you 
mmediately discharge the said Joseph Styles out of your 
mstody, and permit him to go at large, as you will answer 
lie contrary at your peril. Witness Thomas Lord Denman, 
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at Westminster, the ^— day of , in the year of 

our reign. 

•»• To be engrossed on parchment, signed by the signer oftk 
writs, and sealed. 
lAnte, p. 231.] 



2. Habeas corpus, to bring the principal up, if in custody. 

Victoria, &c. to [the Sheriflf of , or other officer in whoK 

custody the party may be, see ante, Vol. I, p. 151,] greeting: 
We command you that you have the body of Joseph Styles, 
detained in our prison under your custody as it is said, under 
safe and secure conduct, together with the day and cause of hit 
being taken and detained, by whatsoever name he may be called 
or known, before our right trusty and well beloved Thofflis 
Lord Denman, our Chief Justice assigned to hold Pleas in our 
court before us, [or in C. B. " before our right trusty and 
well beloved Sir Nicholas Conyngham Tindal, Knight, our 
Chief Justice of the Bench,"] at his chambers in Rolls Builctingi, 
Chancery-lane, London, immediately after the receipt of ^ 
writ, to do and receive all aiid singular those things which our 
laid Chief Justice shall then and there consider of him in 

this behalf; and have there then this writ. Witness at 

Westminster, the day of , in the year of onr 

reign. 

C. D. attorney. 
[Ante, p. 231.] 



6. Writ of habeas corpus ad satisfaciendum, 

Victoria, &c. to the keeper of our prison greeting: We 

command you that you have before our justices at WestiMi" 
ster, on [a day certain] the body of Joseph Styles, detained 
in our prison, under your custody, as we are informed, under 
safe and secure conduct, together with the day and cause of 
his being taken and detained, by whatsoever name he may be 
called in the same, to satisfy John Nokes, [as well a certain 
debt, &o. as in the ca, sa. ante, p. 135 ; or in coveMHt, 

assumpsit, Sfc. " the sum of , which, in our court befbie 

our justices at Westminster, were awarded to the said John 
Nokes, for," 8fc. as in the forms of ca. sa. ante, p. 138, ftc- 
to tlie words,] whereof the said Joseph Styles is convicted; 
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and further to do and receive what our raid justices shall then 
and there consider of him in this behalf: and have you then 

there this writ. Witness, at "Westminster, the day 

of , in the ^— year of our reign. 

%• To be signed by the Master, judges fiat obtained thereon, 
and sealed; and then tn be left with the Clerk of the Papers 
at the Queen's Bench Prison. 

[Ante, p. 233.] 



ARBITRATION. 

Bond of submission. 

Know all men by these presents, that I, Joseph Styles, of 
— , maltster, am held and firmly bound to John Nokes, of 

— , grocer, in £ , of good and lawful money of Great 

Britain, to be paid to the said John Nokes, or his certain attor- 
ney, executors, administrators, or assigns ; for which payment 
wdl and truly to be made, I bind myself, my heirs, executors, 
and administrators, firmly by these presents, sealed with my 

seal. Dated the day of , in the fifth year of the 

reign of our sovereign Lady Victoria, of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the Faith, 
and in the year of our Lord 18 — . 

Whereas certain dififerences have arisen between the said 
John Nokes and the said Joseph Styles respecting [certain mat- 
ters of account now open and unsettled between them,] and it 
is agreed by and between the said John Nokes and the said 
Joseph Styles to refer to A. 6. and C. D. as arbitrators, [as 
well the said differences, as also all and all manner of action 
and actions, cause and causes of action, suits, bills, bonds, spe- 
cialties, judgments, executions, extents, quarrels, controversies, 
trespasses, damages and demands whatsoever, both at law and 
in equity, at any time or times heretofore had, made, moved, 
brought, commenced, sued, prosecuted, done, suffered, com- 
mitted, or dej: ending by and between the said parties], with 
liberty to the said arbitrators, [either before they enter upon 
the said arbitration, or] at any time pending the said reference, 
to appoint, choose, and name an umpire, and to make and 
publish their award or umpirage therein, notwithstanding the 
happening of my death or the death of the said John Nokes be- 
fore the same shall be so made and published: Now the condition. 
of this obligation is such, that if the above bounden Joseph Styles, 
his heirs, executors, or administrators, do and shall, upon hit 
or their part and behalf, in all things well and truly stand to, 
obey, abide, 6bserve, perform, fulfil and keep the award, order, 
arbitrament, final end and determination of the said arbitrators. 
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so as the said award be made in writing on or before the — — 

day of , now next ensuing ; or if the said arbitrators do 

not make such their award by the time aforesaid, then if the 
said Joseph Styles, his heirs, executors, or administrators, do 
and shall, upon his or their part and behalf, in all things well 
and truly stand to, obey, abide, observe, perform, fulfil and 
keep the award, order, arbitrament, umpirage, final end aod 
determination of the person so by the said arbitrators to be ap- 
pointed, chosen, and named as umpire, as aforesaid, so as the 
said umpire do make his said award and umpirage in writing, 

on or before the day of , now next ensumg : then 

this obligation to be void ; otherwise to remain in full force 
and virtue. And the said Joseph Styles doth hereby agree 
that this his submission to the award and umpirage aforesaid 
shall be made a rule of her Majesty's Court of [Queen's 
Bench, or ** Common Pleas," or " Exchequer of neas,"] at 
Westminster, pursuant to the statute in such case made aod 
provided. 



Sealed and delivered (being first ] 
duly stamped,) in the presence ( 



ng first 1 

nee of V 

J.R. J 



Joseph Styles (L. S.) 



The award. 

To all to whom these presents shall come, I, A. C. esquire, 
of Lincoln's Inn, barrister at law, send greeting : Whereas on 
[reciting the bond, rule, or order, 8fc. in the past tense, as for in- 
stance:'] " Saturday next, after the morrow of the Holy 
Trinity, in the ^— year of the reign of our sovereign Lady 
Queen Victoria, in a certain cause then depending in the court 
of our Lady the Queen before the Queen herself, in which John 
Nokes was plaintiff and Joseph Styles was the defendant, in a plea 

of trespass on the case upon promises, upon hearing Mr. 1 

of counsel for the defendant, and Mr. , of counsel for the 

plaintiff, and by their consent, it was ordered in the words fol- 
lowing, that is to say : It is ordered" [as in the nde, 8fc, to ths 

end."] " And whereas, on the motion of Mr. , afterwards 

oil Wednesday next after three weeks of the Holy Trinity, in th? 
year of the reign of our said Lady the Queen, it was fur- 
ther ordered by the said court in the said cause, in the words 
following : Upon reading the rule on Saturday next after the 
morrow of the Holy Trinity in Trinity term last past, it is or- 
dered, that the time limited for the arbitrator making his award 
between the parties be enlarged until the second day, inclusive, 

of the next term. And whereas, on the motion of Mr. 

afterwards on Monday next after the morrow of , in the 

^—^ year of the teiga oi ovit «a\!ili"a.dY the Queen, it was further 
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rdered by the said court, in the said cause, in the words fol- 

)wing : Upon reading the rule made in , it is ordered, 

bat the time limited for the arbitrator making his award be- 
ween the parties, be further enlarged until the last day, inclu- 
ive, of this same term. Now know ye, that I, the said A. C, 
laving taken upon myself the burden of the said reference, and 
laving heard, examined, and considered the allegations, wit- 
lesses, and evidences of both the said parties, do hereby award, 
irder, and finally determine the said cause in favour of the 
aid plaintifif : And I do hereby find and award, that [the sum of 
linety pounds was and still remains due from the said defend- 
int to the said plaintiff: And I do further award and direct, 
hat the said defendant do, upon demand, pay to the said plain- 
tiff, or his attorney, the said sum of ninety pounds, together 
irith the costs of this action, to be taxed by the Master, and 
that the said cause be no further proceeded in : And I do 
farther award and direct, that each of the said parties do pay 
ind bear their own costs of this reference ; and that the said 
plaintiff do pay the expenses of this my award, and that the said 
lefendant do, upon demand, repay to the said plaintiff or to his 
ittomey one moiety thereof, 
^gned and published by the within-named 1 A. C. 

A. C. this day of , 18— , as 

his award, (being first duly stamped,) in 

the presence of B. E. 

AFFIDAVITS. 

In the Queen's Bench, [or " Common Pleas," or " Exchequer 
f Pleas." 

Between John Nokes, plaintiff, 

and 
Joseph Styles, executor of the last 
will and testament of John Styles, 
deceased, defendant. 

Joseph Styles, of Russell Square, in the county of Middlesex, 
aerchant, the above-named defendant, Henry Smith, of Fur- 
aval's Inn, Holbom, in the County of Middlesex, gentleman, 
.ttomey for the said defendant, George Dunn, clerk to the said 
ienry Smith, and James Fraser, clerk to Thomas Andrews, of 
ieijeants' Inn, Fleet-street, in the city of London, attorney at 
Biw, severally make oath and say : And first, " this deponent, 
bseph Styles, for himself, saith that," [^c] ; '* And this 
leponent further saith that," [§*c.] '* And this other deponent, 
lenry Smith, for himself, saith that," [^c] " And this depo- 
lent, George Dunn, for himself, saith that, [8fc.] " And this 
leponent, James Fraser, for himself, saith that, [^c] " And 
his deponent, Joseph Styles, for himself, further saith that," 
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[4*6.] " And these several deponents, Joseph Styles, Henry 
Smith, George Dunn, and James Fnser, further say that," 

Sworn [if in court] in court the J. S. 
day of ,18 H.S. 

or Sworn [if before a judge] at G. D. 

my chambers in Serjeant's Inn, Chan- J. F. 

eery Lane, this day of , 18 , 

before me 

or. Sworn [}f before a commis- 

ticner] at in the county of , 

this day of , 18 , before me, 

L. M. 
a commissioner of the 
said court of Queen's Bench [C. P. or 
E.ofP.] 

or, " afltened" [instead of " sworn" 
as above, if the party be a (^ker.] 

If sworn by two or more persons, the jurat must be thus :] 
The above-named deponents, Joseph Styles, Henry Smith, 
George Dunn, and James Fraser, were severally sworn [9fc. at 
above.] 

[Ante, p. 271.] 



APPENDIX II. 



The following questions of practice, will aid the younger 
embers of the profession in detecting errors in the proceed- 
tgs of their adversaries, and will at once indicate the mode of 
iking advantage of such errors. 

EW TRIAL. 

Is a verdict given against a party, either from misdirection 
of the judge, 1, or from the rejection of evidence, 2, 
or the wrong admission of evidence, 3 ; or is the verdict 
against evidence, 3, or given for excessive damages* 4, 
(but not usually for smallness of damages, 5,) or 
wrongly given from default or misconduct in the jurors, 
5, the witnesses, 6, or parties, 7, or the party's attor- 
ney, 9, or of the sheriff or other officer, i>, or from 
irregularity at the trial, 9, (but not usually for error in 
the pleadings. &c., 10), or from the party being taken 
by surprise, 1 1 ? — Move for a new trial. How, in cases 
of contested rights to land, &c., 12 ; how in penal 
actions, 12; or in hard or trifling actions, 12. 

Does the judge at the trial wrongly nonsuit a plaintiff? 
— Move to set aside the nonsuit. 13. 

Is the verdict given, with liberty to move to enter a non- 
suit? — Move accordingly. 14. 

Upon the execution of a wTit of inquiry, is the verdict 
wrongly given, under such circumstances that a verdict 
in a trial at nm prius would be set aside?— Move to set 
aside the execution of the writ of inquiry. 14. 

Is the verdict, given upon a writ of trial, objectionable 
for any of the causes for which a verdict at nisi pHus 
will be set aside? — Move to set it aside. 14, 16. 

Is the motion for a new trial, or to set aside a nonsuit, 
&c., made within the time limited? — If not, sign 
judgment and tax costs, &c., 16. 

How, in case of an issue from a court of equity, 17; 
how, where the record is made up in the Common 
Pleas, at Lancaster, 17. 

Is the motion to be made on affidavit? — You may use 
affidavits in shewing cause. 17. 
VOL. II. r 
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Have circumstances occurred, which render it necessary 
that the rule for the new trial, if granted, should be 
granted upon certain terms? — In shewing cause, get 
the terms made part of the rule. 18, 19. 

Is the party entitled to the new trial only upon payment 
of costs ? — In shewing cause, get the payment of costs 
made part of the rule. 19 — 21. 

VENIRE DE NOVO. 

Is the finding of a jury imperfect or defective ?— Move 
for a venire de novo. 21. 

ARREST OF JUDGMENT. 

Is there any defect in substance appearing upon the face 
of the record? — Move in arrest of judgment, 23, or . 
bring a writ of error. 135. 

JUDGMENT. 

Is execution sued out before judgment signed ?— Irregu- 
larity. 24. 

Is judgment signed too soon? — Irregularity. 24. 

Is the judgment entered in the book of the senior master 
of the Common Pleas?— If not, it does not affect 
lands as to purchasers, mortgagees or creditors. 25, 26. 

Does a party, against whom judgment is obtained, become 
bankrupt within a year after it is entered up ?— Judg- 
ment gives the judgment-creditor no preference over 
the other creditors. 27, 28. 

After service upon the bank or public company, of judge's 
order to charge stock with the amount of a judgment 
and interest, — does the bank, &c., allow the stock to 
be transferred? — Bank, &c., liable for the amount to the 
judgment-creditor. 28. 

If after charging stock, does the judgment creditor take 
or charge the debtor in execution ? — He thereby re- 
linquishes the order. 29. 

STATUTORY JUDGMENTS. 

Is a rule &c., for money or costs unpaid ? — Sue out exe- 
cution upon it. 30, 3 1 . 

Is a judgment of an inferior court, or any rule of such 
court for payment of money, unpaid ? — Remove it into 
one of the courts at Westminster, and sue out execu- 
tion. 31, 32. 

JUDGMENT NON OBSTANTE VEREDICTO. 

Is a plea no answer to the action, and bad after verdict, 
and the verdict thereon found for the defendant?— 
Move for judgment non obstante veredicto. 33. 
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SCIRE FACIAS. 

Is the judgment more than a year old, without execution 
sued out upon it? — ^Rerive it by tci.fa. 34. 

Has execution been sued out ^thin a year? — Any other 
writ of execution may be sued out afterwards, without 
set, fa, 34. 

Has the defendant waived the necessity of a id. fa. ? — 
He cannot afterwards object to a writ of execution 
sued out without it. 34. 

Is the writ of sci. fa, misdirected ? — Irregularity. 34. 

Is the writ tested or returnable out of term ? — Irregu- 
larity. 35. 

Is there 15 days between the teste and return, if but one 
writ, or between the teste of the first and the return of 
the second, if there be two writs? — If not, inegu* 
larity. 35. 

Does the writ pursue the judgment? — If not, irregu- 
larity. 36. 

Is the judgment more than 10 years old?— Rule or 
judge's order. 36. 

Is the judgment more than 15 years old? — Rule nisi. 3G, 

Is the set. fa. sued out without such rule or order ? — 
Irregularity. 36. 

Is there any irregularity in the writ ? — Plaintiff may move 
to quash it. 36. 

Is judgment signed without leave of the court, where 
the tenant has not been summoned? — Irregularity. 37. 

Is the motion for leave made within a reasonable time 
after the return of the writ ? — If not, the rule will not 
be granted. 37. 

Is there a variance between id, fa. and the declaration 
thereon ? — Irregularity. 38. 

Is the execution on the original judgment, instead of on 
the judgment of sd.fa.'i — Irregularity. 38. 

lEMITTITUR DAMNA. 

Do the jury give greater damages than are laid in the 

declaration ? — Enter a remittitur of the excess. 33. 
Where the verdict is given severally on each count, is one 

of the counts bad? — Enter a remittitur of the damages 

found upon that issue. 38. 
Do the jury give damages where Ihcy ought not ? — Enter 

a remittitur. 38, 39. 

:OSTS. 

In all personal actions, (except trespass and case) where 
the debt or damages are under 405., does the judge 
certify under stat. 43 Eliz.c. 6.? — If so, no more costs 
than debt or damages. 40. 
r 2 
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Is this certificate granted when it ought not? — Move that 
the master tax full costs. 4 1 . 

In trespass (not being trespass after notice) or case, are 
the damages under 40*. ? — No costs, unless the judge 
certify. 42. 

In trespass, is the action against an inferior tradesman or 
apprentice, for a trespass in hunting, fishing, or foil- 
ing T — Full costs. 44. 

Does the judge certify that it was malicious? — Full costs. 
44. 

Has the defendant been holden to bail, without reasonable 
or probable cause ? — Defendant to have costs. 44. 

Might the defendant have been sued in a court of re- 
quests &c. ? — In what cases plea in bar, 54 ; in what, 
move for leave to enter a suggestion, W. ; in v?hat, 
move to stay the proceedings. Id, 

Is a verdict given for defendant ? — Costs. 56. 

Is a verdict given for one of several defendants ?— Costs, 
unless the judge certify. 57. 

Where there are several issues, are any of them found 
for defendant T — Costs on them to be deducted from 
plaintiffs costf. 58. 

"Where there are two or more counts or pleas embodying 
the same cause of action or defence? — ^Verdict and 
costs against the party, on those counts or pleas under 
which he fails to make out a distinct matter of com- 
plaint or defence. 61. 

J II an action on a judgment, is judgment on nuL i^^ 
record given for plaintiff? — Move for a rule nisi that 
the plaintiff be allowed his costs. 62. 

In trespass, does the plaintiff new assign, and you allow 
judgment to go by default on the new assignment?— 
Withdraw the general issue, if pleaded, and if the 
plaintiff then proceed to trial, the defendant will be 
entitled to the costs of the cause. 63. 

Are costs taxed ex parte, without a sufidcient notice, 
where required ? — ^Apply to refer it to the master to 
retax. dC). 

In the Exchequer, are costs taxed without previously 
sending a copy of the bill of costs ? — Irregularity. 67. 

In taxing costs between attorney and client, does it appear 
that any of the business turned out to be useless, from 
the negligence or ignorance of the attorney ?— Insist 
that the charges be struck out. 67, 68. 

In taxing costs between party and party, does it appear 
that any of the proceedings were clearly unnecessary? 
— Insist that the charge be struck out. 69. 

In a special jury case, Is a verdict found for the party who 
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moved for the jury 7 — ^Apply to the judge to certify 
that the costs of it be allowed. 73. 

In assumpsit, debt, or covenant, is the sum recovered or 
paid into court £20 or under? — Insist on the costs 
being taxed on the lower scale. 74. 

Is the master wrong in the taxation ? — Move that he re- 
view his taxation. 82. 

XECUTION GENERALLY. 

Is execution sued out before judgment ? — Nullity. 83. 
Is there a variance between the execution and judgment ? 

Irregularity. 86. 
Where two writs are running at the same time, are botli 

executed? — Move to set aside the execution of the 

writ last executed. 83. 
If under a Jl. fa, any sum be levied, is another writ of 

execution sued out, before the former is returned ? — 

Irregularity. 83. 
Is a ft. fa. or ca. sa. sued out instead of a testatum writ ? 

— Irregularity. 84. 
Docs the writ bear teste before the date of the judgment ? 

—Irregularity. 85. 
In B. R. has a writ of ca, sa. the defendant's addition 

and residence indorsed ? — If not, move to set it aside. 

87. 
Is the money levied, not paid over ? — Action ; or rule to 

pay over the money. 89. 

1. FA. 

Is any thing seized under a ft. fa, which is not seizable 
under it? — ^Action, 90, 91. 

Does the sheriff break an outer-door to execute a writ of 
execution ? — ^Action, 94. 

Does the sheriff enter the house of a third party to exe- 
cute a writ of execution ? — ^Action : if nothing be 
found. 94. 

Does the sheriff return to a ft. fa. that he has seized 
goods, but that they remain in his hands for want of 
buyers ? — Venditioni exponas, if he be still in office : 
94 ; if out of office, distringas, 94. 

Are goods sold and removed under an execution, after 
notice to sheriff that rent is due, without paying the 
landlord ? — Application against the sheriff, 95 : or 
action, 95. 

ELEGIT. 

Are the goods seized sufScient for the amount of the 

judgment and expenses ? — Do not extend the lands. 97 . 

Does the inquisition set out the lands by metes and 
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bounds ? — If not it is void, and the creditor cannot 
recover in ejectment. 98. 

Are only lands extended? — Party can have no other writ 
of execution. 99. 

Have the debt and costs been satisfied out of the lands 
extended 1—Sci. fa. ad rekabendam terram, 98 ; appli- 
cation to the court. 98. 

CA. SA. 

Is the defendant discharged by the plaintiff?— Plaintiif 

cannot alterwards sue out a writ of execution for the 

Fame debt. 99, 100. 
Where there is a ca, sa. against two, and one only arrested, 

— is the one arrested discharged by plaintiff?— Neither 

can afterwards be arrested on the same or any other 

point of execution. 100. 
Is he discharged for irregularity or by fraud?— A new 

writ of execution may be sued out. 100. 
Does the plaintiff refuse to discharge the defendant, after 

debt and costs paid or tendered ? — ^Action. 100; lee 

p. 101. 
Does defendant escape ? — Action. 
Is escape negligent ?— Sheriff may retake him. 101. 
Is the escape voluntary ? — ^Sheriff cannot retake him. 101. 

EXECUTION ON RULES, DECREES, &c. 

Is a rule for money or costs disobeyed ? — ^Execution. 101, 

30,31. 
Is an order of a court of equity or court of review for 

money or costs disobeyed? — Execution. 101. 
Is an order of the Lord Chancellor in a nmtter of lunacy, 

for money or costs disobeyed? — ^Execution. 101. 
Is a judgment or rule of an inferior court for money or 

costs, to be enforced ? — ^Apply to remove it, and sue out 

execution. 102, 31, 32. 

INTERPLEADER AT THE INSTANCE OF THE SHERIFF. 
Has a third party claimed property in goods seized 

under a writ of execution ? — Ap[)ly for an interpleader. 

103. 
Upon showing cause, does the sheriff^ appear to support 

his rule ?— If not, rule discharged with costs. 105. 
Does the claimant appear to support his claim? — If not, 

he shall be barred from prosecuting bis claim against 

the sheriff, but not as against the execution creditor, 

and usually ordered to pay costs. 106. 
Does the claimant or execution creditor fail to proceed 

with an issue, if ordered ? — Apply that he pay costs. 

108. 



Questions of Practice, 867 

ET OFF OF JUDGMENTS, COSTS, &c. 

Where a judgment is given in an action, or an award 
made, — has the party, against whom it is given or 
made, a judgment, award or decree for money in an- 
other action or suit, &c. against his adversary f — Move 
to set off one judgment, &c. against the other. 109, 
111, 112. 

Where there is a judgment or order for costs for one party 
to an action, — has the other a judgment or order for 
costs against his adversary in the same action? — 
Move to set the one judgment or order against the 
other. 110. 

ATISFACTION ON THE ROLL. 

Where judgment is given in an action, are the debt or 
damages acd costs paid? — Get a warrant from the 
opposite party to enter satisfaction on the roU, and 
enter it accordingly. 1 1 2. 

MENDMENT. 

Are any of the proceedings in an action erroneous ?— 
Move or apply to ajudge to have them amended. 1 13, 
127. The like, after plea in abatement, 132; after 
demurrer, 133 ; after error, 133 ; after new trial granted, 
134 ; after nonsuit, 134. 

Is there a variance between a record pleaded, and the 
record when produced upon a trial on nul tiel record ? — 
Move to amend the pleading. 128. 

At the trial of a cause, is there a variance between a 
writing produced in evidence, and the recital of it upon 
k-ecord? — Move to have it amended. 126. 

At the trial, is there any variance between the evidence, 
and any contract, custom, prescription, name or other 
matter not material to the merits of the case, and by 
which the opposite party could not be prejudiced in 
the conduct of his case ? — Move that it be amended. 
129—132. 

VRIT OF ERROR. 

After judgment, is there any error in the adversary's 
pleading, which is not cured by verdict or judgment 
by default ?— Bring a writ of error, 135. 

Is a writ of error brought upon an interlocutory judg- 
ment, or judgment of resp<mdea9 ouster ? — Let the de- 
fendant move to quash the writ. 135. 

Is a writ of error brought before final judgment has been 
given upon the whole record?— Move to quash the 
writ. 135. 

Is the party, by or against whom a writ of error is brought^ 
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a party oi privy to the record ? — If not,move to quash 
the writ. 135. 

Is the writ by or against the proper parties in other re- 
spects? — If not, move to quash the writ. 135. 

Is the writ returnable in a wrong court ? — ^Move to quash 
it. 136. 

Is no copy of the note of allowance served, or if served, 
is there no ground of error stated in it ? — Defendant in 
error may sue out execution. 136. 

Does a sole plaintiff in error die before errors assigned?— 
The writ of error abates. 137. 

Does a feme sole, plaintiff in error, die?— The vrit 
abates. 138. 

Does the chief justice Or chief baron die before he signs 
the return to the writ ? — ^The writ abates, 138. 

Is the writ bad for a defect which cannot be amended ?- 
Move to quash it. 138. 

Is execution sued out or executed after service of the note 
of allowance ?— The plaintiff in error may move to set 
aside or stay the proceedings. 138, 140. 

After service of the note of allowance, is bail (when ne- 
cessary, 140,) put in and perfected in time ?--If not, 
the defendant in error may sue out execution. 138. 

After service of the note of allowance, does the defendant 
in error bring an action on his judgment? — ^Moveto 
stay execution in this second action. 139. 

Is the writ of error brought contrary to agreement, ex- 
press or implied, or against good faith ? — ^Movethatitbe 
nonprossed, or the proceedings upon it stayed. 139. 

Is the writ brought for delay ? — Move for leave to sue out 
execution. 139. 

Is the writ of error brought upon a nonsuit ? — Defendant 
may move for leave to sue out execution. 140. 

Does the plaintiff in error, within twenty days after allow- 
ance, get the transcript prepared and examined, and 
pay the transcript money ? — If not, sign judgment cf 
non pros, 142 ; or sue out execution, 143. 

Does the plaintiff in error assign errors wuthin eight days 
after the transcript delivered over, or in twenty days in 
the case of a writ of error coram nobis, &c. ?— If not, 
sign judgment of non pros. 143. 

Does the defendant in error deliver a joinder in errors, &c. 
within twenty days after joinder demanded? — If not, 
move to reverse the judgment. 144. 

Does the plaintiff fail to set down. the case for argument? 
— The defendant may set it down. 144 

Have paper books been delivered ? — If not, case struck 
out. 
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Has one of the parties not delivered paper books four 
days before argument? — ^The other may deliver them, 
and the party who has omitted to do so shall not be 
heard, until he pay for them. 144, 145. 

OTICE TO QUIT. 

Is notice to quit given, when required ?— If not, this is a 

good defence to an ejectment. 148. 
Is a notice given, not ending with the year of the tenancy ? 

— ^A good defence. 150. 
Is the notice otherwise insufficient? — ^A good defence. 

149, 150. 

JECTMENT. 

Is the demise laid before the accruing of the lessor's title ? 
— Good defence. 152. 

Is the notice at the foot of declaration bad for uncertainty, 
or mbdirection? — ^The court will not grant a rule for 
judgment. 152. 

Was the declaration served before the first day of term ? — 
If not, the court (except in cei tain cases between land- 
lord and tenant, xe^ p. 174), will not grant a rule for 
judgment. 1.53. 

Was it served on a Sunday ? — ^The court will not grant a 
rule for judgment. 153. 

Was it served personally on the tenant or his wife, or 
has the tenant admitted that he received it before the 
first day of term ? — If not, the court will not grant a 
rule for judgment, absolute in the first instance. 153, 
154, 157. 

When not served personally, was it served on a servant, 
&c., under circumstances making it probable that the 
tenant received it ? — Rule nisi only. 158. 

When not served personally, but on a servant, &c., does 
it appear that the tenant keeps out of the way to avoid 
service? — Rule wfsi. 159. 

Is the service, under circumstances, the only one that can 
be made, from necessity? — Rule nisi. IG\. 

Is the afiSdavit insufficient in the title, or in the statement 
of the service? — ^The court will not grant a rule for 
judgment. 162. 

Is the rule for ju»dgment moved for, in the same or the 
next term after that in which the tenant is required to 
appear by the notice ? — If not, the court will not grant 
it. 163. 

Does the tenant, or his landlord, &c., appear and plead 
within the time specified in the rule ? — If not, sign 
judgment and sue out execution. 164, 16C. 
r 3 
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Is the plaintiflf nonsuit, for not confessing lease entry and 
ouster ?— The plaintiff may sign judgment against the 
casual ejector, and proceed by attachment for the costs. 
ICS. 

Is the plaintiff nonsuit upon the merits ? — ^The defendant 
may proceed by attachment on the consent rule for 
costs. 168, 169. 

Is a verdict g^ven for the plaintiff? — ^Apply, if necessary, 
for immediate execution. 170. 

Is the possession vacant ? — Proceed in the manner pointed 
out at page 171. 

Where the ejectment is for a forfeiture in nonpayment of 
rent, is there evidence that there was not sufficient 
goods upon the premises to satisfy half-a-year'srent?— 
Proceed as directed p. 173. If there be no such evi- 
dence, nonsuit, unless the plaintiff prove a demand of 
the rent in the manner pointed out in 1 Saund. 287 n. 
16, p. 173. 

Is the ejectment by landlord against tenant for holding 
over, after determination of the tenancy T — ^The plaintiff 
may proceed as directed p. 175 — 179. 

In such a case, does the defendant fail to put in or justify 
bail? — Get a rule for judgment. 177 

REPLEVIN. 

Has the sheriff replevied goods distrained, without a bond, 

or having a bond, without sufficient sureties ? — ^Action 

against the sheriff. 181. 
Has the plaintiff failed to perform the condition of the 

replevin bond? — ^Action against the sureties. 182. 
Is the suit removed by a wrong writ ? — Plaintiff not bound 

to follow it. 184. 
Does the plaintiff fail to declare ? — Rule him to declare, 

and demand declaration ; and if he do not declare in 

time, sign judgment of non j^o^. 184. 
Does the defendant fail to avow? — Rule him to avow, 

demand an avowry ; and if the defendant do not avow 

in time, sign judgment by default. 184. 
Does the defendant fail to plead to the avowry ?— Rule 

him to plead and demand a plea in bar ; and if no plea 

in time, sign judgment of non pros, 184, 185. 
Is a verdict given for plaintiff? — ^Damages 2L 2s, in London, 

York and some other places; 21, 10*. elsewhere. 185. 
Is a verdict given for defendant? — ^Judgment at common 

law, de retomo habendo, or for damages and costs under 

Stat. 2rH. 8, c. 19, s. 3, or stat. 7 H. 8, c. 4, s. 3, or 

17 Car. 2, c. 7, s. 2, page 185. 
Has the defendant judgment of non pros or upon de- 
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fnurrer? — Let him sue out and execute a writ of 
inquiry. 185. 
Has the defendant judgment T^-Costt at between attorney 
and client, p. 186. C4. 

ENAL ACTIONS. 

Is the venue laid in' a different county from tiiat in which 
the offence was committed? — Nonsuit. 187. 

ANKRUPT. 

Is a certificated bankrupt arrested for a debt proveable ? — 

Move that he be discharged. 192. 
Does the plaintiff, when the defendant becomes bankrupt, 

elect to prove for his debt ? — He must first discharge the 

defendant if in custody. 193. 
Does the plaintiff become banknipt between interlocutory 

and final judgment? — ^The assignees may proceed to 

final judgment, and make themselves parties by scii^e 

facias, 193. 
Does the plaintiff become bankrupt before judgment ?-^ 

The defendant may plead the bankruptcy. 194. 
Does the defendant become bankrupt and obtain his cer- 
tificate? — He may plead it in bar. 194. 
In actions by or against assignees, is notice to dilute the 

bankruptcy given in time ? — If not, not necessary to 

prove it. 194. 

sJSOLVENT. 

Has the defendant been discharged under the insolvent 
act? — If arrested he shall he discharged. 211. Oris 
ayf. /a. sued out against his property, move to set it 
aside for irregularity. 212. 

JSTICES. ACTIONS AGAINST. 

Has the time limited for bringing the action elapsed before 

action brought ? — Nonsuit. 212. 
Has there been no notice of action, or a bad or insufficient 

notice? — Nonsuit, 212, 213. 
Is the venue laid in the county where the act complained 

of was committed ?— If not, verdict for defendant. 214. 

ONSTABLES, ACTIONS AGAINST. 

If the constable have acted under a warrant, has a demand 
been mdde of a perusal and copy of it ? — If not, non- 
suit. 215. 

AUPERS, ACTIONS BY. 

Is the plaintiff guilty of any vexatious delay in the con- 
duct of the cause ? — Move to dispauper him. 216. 
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PRISONERS, ACTIONS AGAINST. 

Does the plaintiff declare within the time limited ?— If 
not, supersedeas. 221, 229. 

Does the defendant plead in time ? — If not, judgment by 
default. 222. 

Docs the plaintiff proceed to trial, or to final judgment 
after judgment by default, within the time limited ?- 
If not, supersedeas. 223, 229. 

Does the plaintiff charge the defendant in execution 
^•ithin the time limited ? — If not, supersedeas. 224. 229. 

is a writ of error pending, or does the defendant other- 
wise prevent the plaintiff from charging him in execu- 
tion ? — No supersedeas. 225. 

Does the defendant take any step in the cause after his 
right to be superseded ? — ^This is a waiver of the super- 
sedeas. 230. 

Is there any agreement or treaty in writing, signed by the 
defendant or his attorney, pending between the parties? 
— No supersedeas. 230. 

Has the defendant given the plaintiff any notice of his 
intention to apply for his discharge under the insolvent 
act ? — No supersedeas. 230. 

ARBITRATION. 

As to enforcing the award, where no cause pending, and 
the submission contains no clause to make it a rule of 
court: — Is the submission by bond? — Debt on the 
bond. 251. Is the submission by any other deed?— 
Covenant. 251. Is the submission by agreement not 
under seal or by parol ? — ^Assumpsit. 251. 

Does the submission contain the clause to make it a 
rule of court? — Award enforced by attachment. 251, 
262. 

Was the cause referred alnisiprius? — ^Award enforceQ 
by verdict, judgment and execution. 251. 

Was the submission by rule of court, or judge's 
order ? — Award enforced by attacliment, 252, or execu- 
tion, 257. 
As to setting aside the award : — Is the motion made in 
time? — If not, rule discharged. 258. 

Does the rule nisi state the objections? — If not, rule 
discharged, 2 GO; or if it do, the applicant confined to 
the objections there stated. 260. 

Is the award bad, — for misconduct ia the arbitrator, 
261,— or for mistakein law,&c., 263,— or that the award 
does not pursue the submission, 264, — or that the arbi- 
trator, has exceeded his authority, 264, — or that he has 
not awarded on all the matters referred to him, 265,— 
or that the award is uncertain, 266, — or inconsistent. 
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268, — or not final, 268, — or void, 270, — or founded 
on perjury or fraud. 270 ? — Move to set it aside. 

FFIDAVIT. 

Is the affidavit intituled, iwhen it ought not ? — It cannot 

be read. 274. 
Is the affidavit not intituled, when it ought? — It cannot 

be read. 273. 
Is no addition or an insufficient one given to the de- 
ponent? — ^The affidavit cannot be read. 276. 
Are all the facts stated which are necessary ? — If not, rult- 

refused or discharged. 278, 285. 
Does an affidavit of merits, swear to a " good defence to 

this action on the merits?" — If not, it shall not be 

received as such. 279. 
Is the jurat correct? — If not, the affidavit cannot be read. 

280. 
Does the jurat state the day on which the affidavit was 

sworn? — If not, the affidavit cannot be read. 282. 
Is there any interlineation or erasure in the jurat ? — The- 

affidavit cannot be read. 282. 
Where there are two or more deponents, are the names- 

of all mentioned in the jurat ? — If not, affidavit cannot 

be read. 283. 
Is the affidavit made by a competent person t — If not, 

affidavit cannot be read. 286. 

ULE. 

Are all necessary parties made parties to the rule ? — If 
not, rule refused or discharged. 286. 

Is the motion made in time? — If not rule refused or dis- 
charged. 318. 

Is the motion made a second time, after a former rule 
refused or discharged? — Rule refused or discharged » 
287. 

Is the rule drawn up on reading all the necessary docu- 
ments?— Ifnot, rule discharged. 288. 

Has the rule nisi been properly served ?— If not it cannot 
be made absolute unless it be waived by the party ap- 
pe*\ring to show cause. 289. 

Does any person show cause, who is not a party to t he- 
rule? — ^No costs for or against him. 291, 292. 

Where a rule is enlarged, and the rule enlarging it requires 
the affidavits in answer to be filed within a certain time,. 
— are the affidavits filed within the time ? — If not, they 
cannot be read. 293. 

UDGE'S ORDER. 

Does the opposite party take any step in the cause, after 
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the summons is attendable» and is a stay of proceedings? 
—Irregularity. 299, 

Is the order served ? — If not, party not bound by it. 301. 

Is the order bad, or made where it ought not? — Move to 
rescind it. 301. 

Does the party, after being served with the order, refuse 
or neglect to obey it ? — Make the order a rule of court, 
serve it, demand the thing to be done, and move for 
an attachment, 302, 303, or sue out execution. 311. 

IRREGULARITY. 

Is a proceeding irregular, by not being that which ouglit 
to be taken, 314, — or by being taken too soon, 314,— 
or by not being conformable with that which preceded 
it, 314, — or by some intermediate proceeding being 
omitted, 315,— or by omitting to insert in or indorse 
on writs what is required by statute, 315? — Move to 
set it a^ide with costs. 

Is the irregularity waived?— Rule discharged. 315. 

Is the motion made in time?— If not, rule discharged. 
318. 

Does the rule correctly describe the proceeding in which 
the irregularity is ? — If not, rule discharged. 320. 

Is the proceeding irregular, so that no cause can eflfectually 
be shown against the rule ? — Offer to abandon it and 
to pay the costs. 321. 

Where the rule is a stay of proceedings, does the opposite 
party take any proceedings in the cause pending it?— - 
Movie to set them aside. 321. 
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*J^ The T«ader is requested to make, In the inanrinis of hit cojiy, the 
oeceflMuy references to these Addenda. 

1. Sew Trial.'\ A wrong observation by a ju^ge on a matter 
of fact which is left as a question of fiict to the jury, is 
no ground for granting a new trial. Tfli/lor v. Ashton 
et aL 12 Law J^ 363, ex. 

5. ^'here in an action on the case for negligent driving, it 
appeared that the plaintiff had sustaineid serious in- 
jury, but the jury gave him but a farthiiig damages, 
the court granted him a new trial, on payment of costs. 
Armitage v. Haley, 12 Law J., 323, qb. 

5. The circumstance of two of the jurors having^ on an ad- 
journment of the trial, and before they wew charged, 
dined with and slept in the house of the party* for whom 
they afterwards found their verdict, does not vitiate it ; 
it is discretionary with the court in such a case to set 
aside the verdict or not, and they will not do.so unless 
there be some imputation of unfair conduct. . Morris v. 
Vwian et aL, 2 Dotcl. N. C, 235. 

<y. Where one of the jury, after verdict, stated in open court, 
in the presence of some of the other jurymen, but not 
in the hearing of the associate, that the jury had drawn 
lots for their verdict, the court held that an affidavit 
of such statement was not receivable, upon a motion 
for a new trial. Burgess v. Langley, 12 Law J., 257, 
cp., 3 Dowl. N, C, 21. 

t). Where in ejectment the cause was misdescribed in the 
venire and distringas, as being between J. S. (the lessor 
of the plaintiff) instead of John Doe, and the defen- 
dant ; and the objection was taken at nisi pritis, before 
the jury was sworn, and overruled : the court held it to 
be no ground for granting a new trial. Doe v. Rhodes 
et al, 1 1 Mees. ^ W, COO. 
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10. Where a cause was taken oat of its turn, upon the state- 

ment of the defendant's counsel that it was unde- 
fended; and it appeared that counsel had been in- 
structed for the defendant, and that a notice being 
given that the cause would be taken as undefended, 
the defendant's attorney gave the plaintiflF notice of an 
affidavit of merits, and that he would defend the cause, 
but not until the morning before the trial : the court 
set aside the verdict, on an affidavit of merits, and on 
the amount being brought into court vathin a week, 
the costs of the trial and of the application to be costs 
in the cause. De Medina v. Shrapnell, 12 Law J., 
, 37, cp. 

1 1 . Where in an action against the landlord for taking goods 

by way of a distress for rent, the defendant failed io 
proving the tenancy, by offering parol evidence of the 
letting, when it appeared that the holding was under a 
written agreement : upon an application for a new 
trial, on the ground that the defendant's attorney was 
not aware, before the trial, that the holding was under 
a written agreement, the court refused it. Thorpe et ux. 
v. Stallwood et al., 3 DowU N. C. 24. 

12. In a penal action, when a verdict is found for the defen- 

dant, in absolute contravention of the law, whether 
from misdirection of the judge, or misapprehension of 
the law by the jury, or from a desire upon their part to 
take the exposition of the law into their own hands, 
the court will grant a new trial. Attorney-Gen. v. 
Rogers, 12 Law J., 395, ex. 

12. Where a verdict is under 20/., the mere circumstance that 

other actions depend upon the result of the cause, is 
no reason for granting a new trial on the ground that 
the verdict is against evidence. Leese v. Sylvester, 12 
Law J. 250, cp, 

13. Where the judge, after hearing the opening statement of 

counsel, and before the first witness had concluded his 
evidence, directed a nonsuit, on the ground that the 
plaintiffs only remedy was in equity : — upon an affida- 
vit of the witness that he could have proved certain 
material facts, if the trial had not been interrupted, the 
court granted a new trial on payment of costs. Edger 
y, Knapp, 3 DowL N, C.13. 

16. Where a motion is made to set aside a verdict upon a writ 
of trial, on the ground of misdirection, the under-she- 
riff should state in his notes the manner in which he 
submitted the case to the jury, and not leave it to be 
stated by affidavit merely. Per Ld. Denman, in Ralph v. 
Harvey, 1 Ad. & El. N. C. 845. 

€, Where a new tna\ Va moNt^ iot, ow the ground of a mis- 
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trial, the motion must be made within the same^time 
as in other and ordinary cases, as for instance, where 
the trial is had in vacation, within the first four days in 
the following term. Cheese y. Scales, 2 DowL N» C. 438. 

Where after a verdict for plaintiff, in an action for a. debt, 
the defendant became bankrupt and obtained his certi- 
ficate : the court held that he had still a sufficient inte- 
rest in the question to enable him to move for a new 
trial, on the ground of there having been no notice of 
trial. Shepherd v. Thompson, 9 Mees, & jr. 110. 

Upon a motion for a new trial, counsel are not permitted 
to present a point which does not appear by the judge's 
note to have been raised at the triid. Gibbs v. Pike et 
aL 1 DowL N. C, 409. 

Foster v. Jolly, 1 Cr. M. & R. 703, has been overruled. 
MS. Ex. 1843. 

Where a motion for a new trial was made after the four 
days, in consequence of the number of motions to be 
made, and an affidavit was tendered in support of it, 
which was made after the four days, but before the 
making of the motion, the court of Exchequer refused 
to receive it. JVilliamsy. Mortimer, 11 Mees. & JV. 104. 

Where a cause was tried before the sheriff, and a new 
trial granted, it was (under circumstances) made part 
of the rule that the second trial should be had before a 
judge at nisiprius. Moggeride v. Drew, 9 DowL 1042. 

In ejectment, after a verdict for the defendant, and pend- 
ing a rule for a new trial, the lessor of the plaintiff died : 
this was holden to be no ground for staying proceed- 
ings, or for calling on the plaintiff for security for costs,, 
where the interest claimed was more than an estate for 
life. Doe v. Cozens, 9 Dowl, 1040. 

Where a defendant obtained a rule for a new trial upon 
payment of costs, but allowed the whole of the next 
term to elapse without serving the rule, the court on 
the application of the plaintiff in the third term, dis- 
charged it. Chase et al. v. Goble, 3 Man. k Gr, 635. 
And Patteson, J. in one case granted a rule to that 
effect, absolute in the first instance. Champion v. Grif- 
fiths, 1 Dowl.N. C. 319. 

Where the defendant obtained a rule for a new trial, no* 
mention being made of costs, and the parties then 
agreed to a reference, the costs to abide the event : the 
arbitrator having decided in favour of the defendant, it 
was holden that he was not entitled to the costs of the 
trial. Thomas v. Hawkes et al. 9 Mees. & JV. 53. 

But where the defendant, by leave of the judge, moved for 
and obtained a rule nisi, to enter a -nonsuit, or a ver- 
dict for him, and upon showing cause the court directed 
a special case, which was afterwards decided vtv fviovir 
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of the defendant : the court hdd that the defendant was 
entitled to the costs of the trial. Tobin ▼. Crawford et 
fiL, 12 Law J. 77, ex, 
20. Where the defendant obtained a role nisi for a nonsuit or 
a new trial, and upon cause shown it was ordered by 
consent that the damages should be reduced, and that 
on payment of such' reduced damages and the taxed 
costs of the cause, the verdict should be vacated and a 
stet procesms entered : it was holden that the plaintiff 
was entitled to the costs of opposing the rule, as costs 
in the cause. Deliuer v. Toume, I Ad, & El. N. C. 333. 

"25. Judi^ment.] Where the judgment was entered on the roll 
as of the 13th December, when judgment was signed, 
and the postea marked, but the costs were not taxed 
until the 1st February following: the court, upon ap- 
plication of the executors of the defendant, who had 
died on the 15th December, ordered the date of the 
entry to be altered to the 1st February. Peircev. Deny, 
12 Law J, 277, qb, 

28. Where it was doubtful whether the defendant took a be- 
neficial interest in government stock under a will, the 
court made an order for charging so much of the divi- 
dends as were payable to the defendant " for his own 
use and benefit." Fowler v. Churchili, 1 1 Mees. & W. 
57 ; and see Fowler v. ChurchiU, 12 Law J. 233, ex. 

28. There is an appeal to the eoart from the order of a jud^e 
for charging stock. Fowler v. Churchill, 1 1 Mees. & W. 
57. Dub. in Rogers y, HoUoway, 12 Ltftr /. 182, cp, 

28. Where the stock was vested in trustees by a deed, to set 
aside which, the plaintiflT had filed a bill in equity, the 
court refused to interfere. Rogers v. Holloujay, supra. 

33, Judgment, non obstante peredicto.'] The rule for judgment 

non obstante veredicto, should be drawn up on reading 
the record ; but an objection on this ground cannot be 
insisted upon, if a copy of the pleadings be annexed to 
the aflUdavit on which the rule was obtained. Beatty et 
al. V. Warren, 4 Man. & Gr, 158. 

34. Scire facias. "] Where execution was sued out in ejectment, 

ten years after the judgment, without reviving it by 
scire facias, it was holden that even after the lapse of 
two terms the tenant might apply to set aside the exe- 
cution. Ooodtitle d. MurreU v. Badtitle, 9 Dowl, 1009. 
34. The omission to renve a judgment by scire facias, before 
issuing a writ of execution, is an irregularity, but does 
not render the execution a nullity. Blanchenay v. Burt 
etal., 12 Laio J.^^\,qb. 
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34. A icire facias may issue to revive a judgment in ejectment* 
although it may be a judgment merely against the casual 
ejector. Doe d. Ramtbottom v. Roe, 2 Dowl. N. C. 690. 

36. Where the judgment was fifteen years old, and the defen- 

dant resident in America, but he was the owner of seve- 
ral bouses in Liverpool, the court granted a rule nisi 
for a scire facias, to show cause in the following term, a 
copy thereof to be stuck up in the office, and to be 
served on each of the defendant's tenants in Liverpool. 
Macdonald v. Maclaren, 11 Mees, & fV, 465. 

37. Where the defendant was resident at Boulogne, the court 

allowed judgment to be signed against him on a sci,fa., 
on an affidvit of service of the notice upon him at that 
place. Stockport v. Hawkins, 3 Dowl. N, C. 204. 

38. Remittitur damna.'] Where upon judgment by nil dicit 

in debt, for the whole amount demanded, the plaintiff 
sued out execution merely for the amount actually due, 
it was holden that this irregularity was cured by enter- 
ing a remittitur for the excess. Phillips v. Birch, 4 
Man, & Gr, 403. 

42. Costs."} Where in trespass the defendant pleaded a right of 
way, and the plaintiff traversed the right and new as- 
signed ; the defendant joined issue on the right of way, 
and suffered judgment by default as to the new assign- 
ment, and at the trial it was proved that the plaintiff 
had given notice to the defendant not to trespass in the 
locus in quo, but the jury found a verdict for the defen- 
dant on the right of way : the court held that this was 
not a case within the proviso in stat. 3 & 4 Vict. c. 24, 
and that the plaintiff was not entitled to full costs. 
Bourne v. Alcock, 12 Law J. 258, ^6. See Pryme v. 
Browne, 4 Man, & Or, 247. 

42. The court will not exercise any control over the power of a 
judge to certify, under stat. 3 & 4 Vict c. 34, that an ac- 
tion was brought to try a right ; nor over an arbitrator, 
if the same power be given to him. Bury v. Dunn, 3 
Dowl.N.C, 141. 

51. Where a verdict under 40s, is found for the plaintiff, it is 
no ground to stay the proceedings, or to deprive him 
of costs, that the cause might have been tried in the 
county court, where there is no statute upon the subject 
prohibiting thecause from being tried elsewhere. Salmon 
V. Tugman, 2 Dowl, N. C, 977. 

54. The Bristol court of conscience act provides "that no 
action or suit for any debt not amounting to 40s. and 
recoveraUe by virtue of this act, shall be recovered 
against any person in any other court:" it waa 
holden that the proper mode of ob^ecUn^, v\ ca&e oC 
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an action brought in another court, was by plea, not 
by suggestion, although the act is silent as to the 
remedy. Reynolds v. Talmon, 2 Ad. ^ EL N. C 644. 
55. The following are references to cases relating to courts of 
requests of particular places, 

Boiingbroke and Homcastle, — Broadhurst v. Ground- 
sell, 12 Leav J. 347, qb. ; Robinson v. Searsm, 13 
Id. 7, cp. ; Jordan v. Berwick, 9 Mees, & W. 3. 
Brighton^— A^ea/tf v. Ellis, 12 Law J. 329, qh.; 3 

Dowl. N. C. 163. 
Bristol,— lieynoW* v. Talmon, 2 Ad. 8c El. N. C 644. 
Middlesex, — Stillwell v. Bracher, 12 Law J. 345 qh. 

Watson V. Quilter, Id. 405, ew. 
Westminster,— 2Wi v. Emly, 1 1 Mees. & fV. 610. 

22 Law J. 374 ex. 
Wolverhampton, — Forman v. Dawes, 12 Laii' J. 
437 ex. 
57. In an action of trespass against three, where the defend- 
ants pleaded jointly, and appeared by the same attorney 
and counsel, the plaintiff Obtained a verdict against two 
of them on all the issues, and the third obtained a verdict 
against the plaintiff on all the issues ; it was holden that 
this third defendant was entitled to a third of the joint 
costs of the defence, and had a right to have these costs 
deducted from the costs the plaintiff had obtained 
against the other two defendants. Norman v. Climen- 
son et al., 4 Man. & Gr. 243. 
59. Where the defendant pleaded the general issue, and also 
traversed a part of the declaration, which he need not 
to have done, as it was covered by the general issue; 
and the jury found for the plaintiff on the second issue, 
but for the defendant on the first, and the master allowed 
the plaintiff the costs of all his witnesses to prove the se- 
cond issue, but refused to allow the defendant for his wit- 
nesses who failed in respect of that issue, but who were 
witnesses also upon the first issue ; the court held that 
the master had done rightly, as it was the defendant's 
own fault in raising that second issue, which was in 
substance involved in the first. Daniel etal. v. Barry 
et al., 12 Law J. 113 qb., Nicholson et al. v. Dyson, 11 
Mees. ^ fV. 545. 
61. IS the issues upon special pleas be found for the plaintiff, 
and the judge certifies under stat. 4 & 5 Ann, c. 16, s. 5, 
that the defendant had probable cause for pleading such 
pleas, — the master on taxation will be justified in re- 
fusing to allow the plaintiff the costs of these issues. 
Fry V. Monkton, 9 Dowl. 967. 
69. Where after actions brought on an attorney's bill, the 
defendant had it taxed, and piud the amount into court, 
it was holdeiv tYva.t \.\i^ co?\.'i oS. \»3aJC\Q^'«ere not costs 
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in the cause. Thomat v. Mayor of Stcansea, 2 Doul, 
N, C. 1003. 

Where an action was brought against the sheriff for a sum 
-under 20/., and the plaintiff wished to have it tried 
before the coroner upon a writ of trial, but the de- 
fendant refused ; afterwards and after notice of trial, 
the defendant applied to withdraw his pica, on payment 
of debt and costs ; it was holden that the plaintiff >K*as 
entitled to costs on the lower scale only. Lery v. 
Magnay, 2 DowL N. C. 5X2. 12 Law J. 345, ex. 

Where in an action for unliquidated damages, not triable 
before the sheriff, the plaintiff, upon a summons at 
chambers, consented to take a sum under 20/. as 
dfimages, he must take care to stipulate that his costs 
shall be taxed upon the higher scale ; otherwise he 
will be entitled only to costs on the lower scale. Horn 
V. Pocock et al. 2 DowL N, C. 948. 12 Law J, 274, qb. 

And this taxation on the lower scale, has reference as well 
to a defendant's costs as to those of a plaintiff; and 
therefore where an action was brought for a debt under 
20/., and the defendant obtained judgment as in case 
of a nonsuit, the court held that he was entitled to 
costs on the lower scale only. Williamson v. Heathy 
12 Laic J. \6S,qb. 

In assumpsit for certain fees claimed, the proceedings were 
stayed by a judge's order, on payment of a sum under 
20/. ; the master having first taxed the costs on the 
higher scale, was ordered by a judge to review his 
taxation, and to tax them on the lower scale ; the court 
refused to rescind this order, merely on a suggestion 
that the cause was a (it one to be tried before a judge. 
Keppel V. Shillson et al., 12 Law J. 323, qb. 

The lower scale applies to country as well as town causes ; 
and therefore in a country cause, where the verdict was 
under 20/. and the judge refused to certify, it was 
holden that the plaintiff's attorney was entitled to a 
fee of 1/. Is. only for his attendance at the trial. Gibbs 
v. Whatley, 13 Laiv /., 15, qb. 

Execution.'] The omission to sue out an original ca. sa. to 
warrant the issuing of a testatum writ, is a mere irregu- 
larity, of which the defendant cannot take advantage 
after the lapse of a reasonable time ; when six years 
had elapsed, it was holden clearly to be too late. 
Warne v. Haddon, 9 Dowl, 960. 

Where an ordinary ca. sa. was sued out, instead of a testa- 
tum, vthich is an irregularity, it was holden to be waived 
by not moving to set it aside for three terms after the 
arrest. Thomas v. Harris, 1 DowL N. C. 193. 
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86. Where a ca. «a. is returnable immediately, it is no objec- 

tion that it has been executed more than a year and a 
day from its teste, provided it have issued within a 
year from the signing of the judgment. Thomas v. 
Harris, 1 DiywU N. C. 793. 

87. Where the writ of execution was indorsed for a greater 

sum than the plaintiff was entitled to, and that sum 
was levied, — ^the court refused, at the instance of the 
sheriff or of another creditor, to compel the plaintiff to 
refund the overplus. Bowser v. lAoyd, 9 Dowl. 1029. ' 

87. The costs of an interpleader rule, are not •' expenses of 
execution," within statute 43 Geo. 3, c. 46, s. 5, and 
cannot be levied under a fi. fa. ; Hammond v. Nairn, 
y Mees. & W^. 221 ; nor are the costs of rules to return 
the writ of execution. Hutchinson v. Humbert, I Dowl. 
N. C. 78. 

87. A sheriff may levy, under a ft. fa., the amount of his fees 

authorised under stat. 7 W. 4 & 1 Vict. c. 55, although 

not indorsed on the writ, and he need not particularise 

' their respective amounts in his return. Curtis \. Mayne, 

2 Dowl. N. C. 37. 

87. Where the sheriff disposes of goods, seized under a ft. fa. 
by appraisement and bill of sale, he is not entitled to 
deduct the expenses of the appraisement and sale ; the 
scale of fees framed under the statute, applying to sales 
by auction only. Phillips v. J^count Canterbury, 

11 Mees. §• IV. 619. 

87. In indorsing a ca. sa , you cannot include the expenses of 
a previous ft. fa., and a levy under it, and which writ 
was ultimately unproductive. Earp v. Satchell et cd. 

12 Lau> J., 122, qb. 

87. A ca. sa., may be indorsed to levy the damages or costs, 
&c. mentioned in the writ, and also " interest thereon 
at four per cent." Pitcher v. Roberts, 12 Law J., 178, 
2 Dowl. N. C. 394. 

87. Where the addition of the defendant is not indorsed on 
the ca. sa., the court will not on that ground discharge 
him out of custody, after the lapse of twenty days, for 
instance, unless he show sufficient cause to account for 
the delay. Davis v. fVatkins, 12 Law J,, 293, qb. 

89. Where several writs of/, fa., at the suit of different plain- 
tiffs, were delivered to the sheriff to be executed, by 
the same attorney, and at the same time, in one bundle : 
it was holden that the sheriff could not call upon the 
plaintiffs or their attorney to declare which writs were 
entitled to priority ; but the sheriff, it seems, may return 
that he has levied under all. Ashivorih et al. v. Earl of 
Uxhridge, 12 Law J., 39, qb. 2 Dowl. iV. C. 377. 

89. How fraud affects tYve ^xvont^j of writs, see Imray v. 
Magmy et al., \^ Laio J.\*^% ei. 
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Where Kfi. fa., upon a judgmeot on a v^arrant of attorney,. 
was sued out against a trader, and his goods thereupon 
were seized after a secret act of bankruptcy, but before 
fiat, and sold afterwards : it was holden that this execu- 
tion could not be sustained as against the assignees ; 
the statute 2 & 3 Vict. c. 29, did not repeal the 108th 
section of statute 6 Geo. 4, c. 16, nor render such an 
execution valid as against the assignees. Whit more 
et al. Y. Robertson, 8 Mees. 4r ^^. 463. Skey v. Carter 
et al. 11 Meet. 4* W. 571. 12 Law J,, 511, ex. 

So, where an act of bankruptcy had been committed by 
the defendant, and notice of that fact was communi- 
cated to the plaintiff's attorney before he sued out a 
Ji. fa. against the defendant : this was holden to invali- 
date the execution as against the assignees, notwith- 
standing Stat. 2 & 3 Vict. c. 29. and notwithstanding 
the writ was lodged with the sheriff before the issuing 
of the fiat. Rothwell v. Timbrell, 1 Do%tl. N. C. 77s. 

A sheriff removing goods seized by him under an execu- 
tion, after notice that rent is due to the landlord, is 
liable to an action. Riseley v. Ryle, 1 1 Mees. Sf Jf. IC. 

Where rent became due to the dcfehdant, after the deli- 
very of a writ of elegit to the sheriff, but before inqui- 
tion taken thereon, it was holden that the execution 
creditor was not entitled to the rent. Sharp v. Key, 
8 Mees. & fV. 379. 

Where a plaintiff, who had proceeded to judgment, instead 
of suing out execution, proceeded against the defen- 
dant in the mayor's court by foreign attachment, and 
the defendant surrendered in dissolution of the at- 
tachment ; the plaintiff then, and whilst the defendant 
was in custody, send out a ca. sa. upon the judgment, 
and detained the defendant: the court held that the ca. 
sa. was not irregular ; it was merely matter of applica- 
tion to the discretion of the court, whether the plaintiff 
should resort to two remedies at the same time ; and 
here the court could not interfere, as the proceedings 
in the mayor's court were at an end. Chamherlayne v. 
Green, 1 Dowl. N. C. 649. 

87. A ca. sa. upon a nonsuit, although for costs only, may 
direct the sheriff to levy interest also, and may be 
indorsed accordinglv. Pitcher v. Roberts, 2 Doui, 
N. C. 394. 

Where the defendant, against whom a ca, sa. issued, was 
too ill to be removed, the court enlarged the time for 
returning the writ, but held that they could afford the 
sheriff no relief for the extra expense incurred in 
keeping the defendant in custody. Jones v. Robinson, 
2 Dotvl. N, C. 1044. 
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100. If a defendant arrested upon a ca, sa. be discharged out 
of custody for irregularity, that does not prevent his 
being again taken on another ca. sa. on the same judg* 
ment. Merchant v. Frankis, 3 Ad. & El, N.C.I. 

100. So, a defendant, ^'ho is arrested upon a ca. sa. and dis- 

charged on the ground that he was arrested at a time 
when he was privileged from arrest, may be again ar- 
rested on another CO. «a. on the same judgment. PhiUipi 
V. Price, 12 Law J., 348, qb, 3 DoicL N. C. 110. 

101. Where after a voluntary escape, the plaintiff in the action 

allowed the sheriff to use his name in suing out a fresh 
ca. sa. and arresting the defendant, the court set aside 
the writ and discharged the defendant, and held that it 
was so much a matter of right, they had no power to 
impose upon the defendant the terms of not bringing 
an action. GlUett v. Aston, 12 Law J., 5, qb, 2 Doicl. 
N. C. 413. 

101. An order in equity, that a party should pay in a certain 
sum to the account of the accountant general, being 
the admitted amount of the sale of a trust fund, was 
holden to be within the equity of statute I & 2 Vict. 
c. 1 10, 8. 18. Gibbs v. Pike, 12 Law /., 257 ex. 

104. Where the defendant claims the goods, as holding them 
merely as trustee for another, the sheriff is entitled to a 
rule for interpleader. Fenwick v. Laycock, 2 Ad. ^ El 
X.C. 108. 

106. If the claimant do not appear upon the rule, the sheriff 

is not entitled to costs against him. Jones v. Lewis, 
8 Mees. 8f IV. 264. 

107. Where a judge at chambers, with the consent of par- 
ties, disposes of an interpleader application, the court 
have no authority to review th^ judge's decision. Short- 
ridge et al. V. Young, 13 Law J., 30, ex. But where 
the judge merely rescinded a former order directing an 
issue, acting merely within the authority given him by 
the statute, it was held that the court might review 
it. Tiggen v. Langford, 12 Law /., 16, ex, 2 Dowl 
N. C, 467. 

107. If the claimants fail upon the issue, the course is to re- 

quire them to pay the costs of the application and of 
the subsequent proceedings ; and the same, where they 
claim as assignees of a bankrupt, and fail from the in- 
sufficiency of the proof of the bankruptcy. MelvUle 
et al. v. Smark, 3 Man. & Gr. 57. 

108. When money is paid into court, to abide the event of an 

interpleader issue, the application by the successful 
party to obtain the money out of court, must be made 
in the original action, and not in the issue. Levi v. 
Coyle/l Dou^l. N-C.^J^-i. 
118. The judge at the tt\a\ ol wv ei^txa^wX., ^o^^^ithe decla- 
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ration to be amended in the date of the demise, although 
the action was for a forfeiture. Doe v. Leach, Dowl, 
877. Doe v. HaU, 3 Dotrl, N. C, 49, 12 Law /., 239, 
cp. Doe V. Heather, 1 DowL N.C. 64. 

122. In 1837 particulars of demand were delivered; in 1841- 
the action was referred ; and after that the court al- 
lowed the plaintiff to amend his particulars, by adding 
other items of claim. Blunt v. Cook, 4 Man ^ Gr. 458. 

126. "Where nominal damages were given generally on a de- 
claration of several counts^ and one of the counts was 
bad, the court refused to arrest the judgment, but awarded 
a venire de novo, Lewinv. Edwards, 1 Dowl. N.C. 639. 

128. A judge at the trial has power to determine the amount 
of costs, on payment of which he will allow a defendant 
to amend a plea ; and the court will not review his de- 
cision in that respect. Tomlinson v. Bollard. 1 2 Law J,, 
257, qb. 

136. Writ of Error."} Where a second writ of error from the 
court of Queen's Bench to the Exchequer chamber, sued 
out by the same party, but assigning fresh <:au8e8 of er- 
ror, was allowed by the master, the court of Queen's Bench 
upon application quashed the allowance, with costs. 
Holmes v. Newlands, 1 2 Law J., 140, qh. 2 Dowl.N.C. 7 1 C. 

141 . Bail in error is not necessary, in error coram nobis. Knight 
V. Thynne, 9 Dowl. 984. 

150. Notice of Quit.] As to notice to quit, where the tenant is 
to quit different parts of the premises at different times, 
see Doe v. Rhodes, 1 1 Mees. 8f IV. 600. 

153. Ejectment.] Where the declaration was regularly intituled 

" in the Queen's Bench," but the notice at foot required 
the tenant to appear in the Common Pleas, Williams, J, 
granted a rule nisi for judgment. Doe d. Evans v. Roe, 
9 Dowl. 999. 

154. W*here the tenant was a foreigner, not understanding 

English, it was holden sufficient to have the declaration 
and notice explained to him by an interpreter. Doe d. 
Cuttle \. Roe, 9 DowL 1023. 

154. Where the tenant was in prison, and the person who 
went to serve him with an ejectment, saw him, read 
and explained the declaration to him, and was proceed- 
ing to read the notice, when he was assaulted by the 
inmates of the prison, and forced out of the gates : the 
court granted a rule nisi. Doe d. Mann v. Roe, 1 1 Mees,. 
4- fV. 77. 

158. Where the service was on a servant of the tenant, and 
on the second day of term the tenant, having then the 

VOL. II. s 



380 Addenda. 

declaration in his hand, agreed that the service should 
be deemed good service, but did not state when he bad 
received the declaration : the court granted a rule nisi. 
Doe d. MiddUton v. Roe, 3 DotcL N. C. 149. 

161. VThere the tenant is abioad,and the dedaration is served 
upon an agen^ the agency must be distinctly svrom to; 
it it not sufficient for the party vrho served it, to swear 
that he was toM so by the person he served, and that he 
believes it. Dee d. Nottige v. Aoe, 4 Mas. 8f Or. 28. 

161. Where the premises were in the occupation of a charitable 
association, service on the matron on the premises, 
and on the secretary, and an acknowledgment by their 
solicitor that he had received the d^laration» vras 
holden suflBdent tor a rule nisL Doe d, Fuhmongerf 
Companif v./loe, 2 DowL N, C. 689. 

171. Where after the lessor of the plaintiff had been put into 
possession by a writ of habere faciat poseemonem, the 
tenant subsequently came and forcibly dispossessed 
him : Wightraan J. granted a rule nm why a new writ 
should not issue. Doe d. Uoyd v. JZm, 2 Dowl, N. C. 
407. Doe d. PUeher v. Kwf, 9 Dowl. 971. 

197. Where the writ of summons described the plaintiff " exe- 
cutor," &c. not stating that he sued as executor, and the 
dechuration was general in his own right, it was holden 
to be no variasM^e. Free v. fVkite, 1 DowL N, C. 586. 

213. Notice of action to a justice of the peace, may be signed 
by the intended plaintiff; and it is not necessary that it 
should be served by his attorney. Morgan v. Leach et 
a/. 2 Dowl. N. C. 522. 

2.16. A plaintiff may be allowed to continue, in formd pauperis, 
a suit already commenced by him ; but in such a case> 
if the defendant succeed, the plaintiff will be liable for 
the costs up to the time of his being admitted to sue as 
a pauper. Doe v. Owens, 2 DowL iV. C. 426. Pitcher 
y, Roberts, Id. 304, 

217. The court will not grant a distringas against a peer, 
where it is for the purpose of proceeding to outlawry 
against him. Taylor v. Ld. Stuart de Rotksay, 2 Dowl. 

N.c.vn. 

221. Where instead of serving a prisoner personally with a 
declaration, or leaving it for him at the office of the 
Queen's prison, it was delivered to an attorney who 
had acted for him in a previous proceeding in the same 
cause : the service and subsequent proceedings were set 
aaidefor irregularity. Spencer y. Newton, 6 Ad. 4* £^.630. 

228. Where a prisoner comes up to be charged in execution, 
he cannot allege any irregularity in the proceedings, or 
the illegality of his arrest, in opposition to his being 
committed ; any application on such a ground must be 
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made the stibject of a rule nisi. Aldridge v. Stanford, 
3 Man. 8f Gr, 409. 
31. A prisoner who is remanded to an inferior prison by the 
Insolvent Court, for a certain time, at the suit of a 
particular creditor, and the creditor sues out a capias 
against him, he may notwithstanding remove himself 
by habeas corpus to the custody of the keeper of the 
queen's prison, by a writ of habeas corpus cum causd, 
Samuel Y,Nettleship, 3 Jd, ^ El. N. C. 188. 

35. Arbiiratum.l Where a cause is referred, a clause is now 
very commonly introduced into the submission, giving 
to the arbitrator all the powers of amendment, and of 
certifying as to costs, which the judge would have had, 
if it had been tried at nisi prius. And another clause 
Is now very commonly introduced, in all cases where 
the court will have cognizance of the award, when 
made, namely, that if the court shall be dissatisfied 
with the award or certificate of the abitrator, they may 
refer the matter back to him» and order that the costs 
thereof shall abide the event. 

10. Where a cause was referred by judge's order, which re- 
quired the award to be delivered to the parties, "or if 
they or either of them should be dead before the making 
thereof, to their personal representatives ;" and after 
several meetings the defendant died ; upon application 
to the court to grant a rule compelling the arbitrator 
to proceed in the reference, the court held that they had 
no authority to do so. Lewin et al. v. Holbrook, 2 Dowl. 
N. C. 991. 12 Law /., 267, ex. 

12. Where a matter was referred to two arbitrators, and 
such third person as they should iq[>point, or the majo- 
rity of them, and the two ariHtrators having disagreed, 
each made a written statement as to what he thought 
the award should be, and submitted it to the umpire, 
and the umpire and one of the arlntrators, without any 
meeting of the three, made the award : this was holden 
bad. Re Templeman ^ Reed, 9 Dowl. 962. 

17. Where a cause at nisi prius was referred, and a verdict 
for 50/. taken subject to the award or certificate of an 
arbitrator, and he certified that a verdict should be en- 
tered for the plaintiff on the general issue, and for the 
defendant on an issue on a special plea which went to 
the whole cause of action : this was holden sufficient, 
without his giving any directions as to the 50/. damages. 
Nalder v. Batts, 13 Law J., 10 qb. 

49. Where the arbitrator found two pleas, which went to the 
whole cause of action, for the defendant, but found 
other pleas for the plaintiff, and gave him 7s. damages ;. 
s2 
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the court held that the damages might be rejected as 
surplusage, and that the master was right in giving the 
defendant the general costs of the cause. /2om v. Ctt/. 
ton, 12 Law J., 'l^h.qh. 

249. Where in an action on the case to try a right, the arbi- 

trator by the submission had a power to certify as to 
costs, and having found for the plaintiff a farthing da- 
mages, he refused to certify that the action was brought 
to try a right : the court refused to send it back to him 
to amend his award in that respect. Perry v. BrnM^ 
12 Law J,, 351, qh. 

250. Where a cause was referred by order of nisi prius, the 

costs of the cause to abide the event, and the costs of 
the reference and award to be in the discretion of the 
arbitrator, who should ascertain the same : the court 
held that the arbitrator was bound to ascertain the 
amount of the costs of the reference and award ; but 
the party having consented to waive those costs, the 
court allowed the other part of the award to stand. 
Morgan y. Smith, 1 Dowl. N. C, 617. 

257. Upon an application for a rule nisi to pay money awarded, 
with a view to sue out execution, the court refused to 
allow service of the rule by affixing it in the master's 
office, the party being then abroad ; they said that a 
fair ground must be shown for supposing that he had 
seen the award, and knew its contents. Jf^on v. Foster^ 
12 Law J., 330 cp. 

264. Where in replevin, the issue was as to the right of the 
defendants, husband and wife, to a certain annuity left 
upon condition to the wife by will, and the cause and 
all matters relating to the annuity were referred to an 
arbitrator, and the award directed the payment of 50/. 
as due when the distress was made, and 40/. a^ having 
accrued since, and directed that both sums should be 
paid to the wife : this was holden good. Wynne v. tVynne 
etux. 9 Dowl. 901. 

264. Where a cause and all matters in difference were refen-ed 
to a legal arbitrator, pending a demurrer to a plea, and 
the arbitrator by his award ordered judgment on the 
demurrer to be entered for the defendant : the court 
refused to set aside his award on that ground. Matthew 
V. Davis, 1 Dowl, N. C. 679. 

264. 265. 249. Where an action was referred at nisi prius, 
with power to the arbitrator to certify as to costs, and 
to determine what he should think fit to be done by 
either party ; and he awarded that the verdict for the 
plaintiff should stand, but that the damages should 
be reduced to \s. and he found that the action was 
brought to try a right, but he gave no directions as to 
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v^hat in future should be done by either party : the 
court held that the arbitrator was not bound to state 
what right the action was brought to try, — ^that although 
he might, he was not bound to direct what should be 
done by the parties in future,--and (it appearing that 
the. defendant pressed him to order the judgment to be 
arrested, which he refused to do) that he had no power 
to do so. Angus v. Redford, 1 1 Mees. ^ IV. 69. 2 Dowl. 
N, C. 736. 

267. 265. Where a cause, consisting of several issues, was, 
together with all matters in difference, referred to arbi- 
tration, the cost of the cause to abide the event, and 
the arbitrator by his award awarded that the plaintiff 
should pay to the defendant 16/. 10«. 2d. being the 
balance he found to be due from the one to the other : 
the court held the award to be bad for uncertainty, 
first in not stating upon what issue he found; and 
secondly, as containing no adjudication at all upon the 
cause. Pearson y.ArchboUl, 11 Mees. 8f JV, 477. 

267. Where an action, consisting of several issues, was re- 
ferred, and the arbitrator awarded that judgment should 
be entered up for the plaintiff on the whole declaration, 
and that the defendant should pay the plaintiff 5/. : the 
award was holden void, in not stating for what sum 
the judgment should be entered up. Laud v. Hudson, 
12 Law J., 365 qb. 

272. Affidavit!] It is no objection to an affidavit that it is inti- 
tuled " in the Exchequer," instead of " in the Exche- 
quer of Pleas." Hands v. Clements, 12 Law /., 437, ex. 

277. Where a deponent described himself as acting as manag- 
ing clerk to J. S. of, &c. attorney for the plaintiff, this 
was holden to be too loose a description, and insuffi- 
cient. Graves v. Browning, 6 Ad. 8f El. iS05. 

281. An affidavit intituled in the court, and sworn before a 
commissioner, where the jurat was " sworn before me 
H. Bradley, by commission," was holden sufficient. 
Hopkins V. Pledger, 3 Dowl. N. C. 119. 12 Law J., 
313, qb. 

289. Service of a rule to compute at the defendant's dwelling- 
house, upon a female whom deponent " believes to have 
authority to receive messages for the defendant," has 
been holden insufficient. Brandon v. Edmonds, 2 Dowl. 
N. C. 225. 

289. Service of a rule to compute on a defendant, who was a 
publican, by leaving it with a person in the bar, has 
been holden insufficient. Monroe v. Reader, 1 Dowl. 
N. C. 564. 

289. Service of a rule to compute on the keeper of a hotel, 
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>vhere the defendant and his family were residing, was 
holden sufficient Gosling v. Best, 1 DotcL N. C. 333. 

289. Service of a rule to compute, on the sister of the defen- 
dant at his readence, circumstances showing her to be 
his agent being sworn to, holden sufllcient. Archer t. 
Evans, 1 Dowl. N. C. 861. 

289. Service of a rule to compute, by putting it into the de- 
fendant's letter box, and his clerk afterwards stating 
that he had taken it out and given it to htm, holden 
sufficient. Rayner v. Hodges, I DowL N. C. SOS, 

292. Where a defendant makes an affidavit of merits, the 

plaintiff cannot make an affidavit in answer. Blewitt v. 
Gordon, 1 Dowl. N. C. 815. 

293. Where a party about to shew cause against a rule, has 

not obtained office copies of his opponent's affidavits, 
it is discretionary with the court whether they will 
grant him time to obtain them. Re Rogers, 9 Dowl. 926. 
297. Where affidavits have not been filed in time, but the op- 
posite party, knowing of it, obtained ofl&ce copies of 
them, this was holden to be a vniyex of the objection. 
Re Mackay etaL\2 Law /., 337, 96. 

317. Obtaining time to reply, is a waiver of an objection that 

the plea is not an issuable one, the defendant being 
under terms to plead issuably. Trott r. Srmih, 9 Mees. 
8f W, 7C5. 
316. A promise to pay the debt, b a waiver of a defect in the 
service of a writ of summons. Holt v. Ede, 3 Dowl 
y, C. 68. 

318. Appearing before the sheriff, and defending the action, is 

a vraiver of defects in a writ of trial. Masters ▼. Davy, 
2 DotcL N, C. 340. 

318. Where a cause v?as set down in the list of new causes for 
the adjournment day in London, and the defendant's 
attorney was informed that the plaintiff intended to try 
it on the adjournment day, and he then applied to a judge 
at chambers, but unsuccessfully, to have the cause 
struck out of the list : this was holden to be a waiver 
of a defect in the notice of trial, in not stating whether 
tlie cause was to be tried on the first day of the sittings, 
or on the adjournment day. Vounge v. Fisher, 2 DowL 
637. 

318. Taking the declaration out of the office, is no v;aiver of 
an objection that the form of action in the declaration 
varies from that stated in the writ of summons. Dricer 
v. Harrison, 3 DowL N, C. 72. 
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A. 

ABANDONING irregular proceedings, how, 321. 

Abatement, pleas in amendment ol^ 115; amendment of de* 
daration after, 132. 

Abatement of writ of error, by death, &c. 137. 

Absence of witness, in what cases a ground for a new trial, 6. 

Absolute rules, in the first instance, in what cases, 287. 

Action by an attorney, for the amount of his bill of costs, 
190; process and declaration, 190; defence to it, L91. 

Actions by or against corporations, 196. 

Action against hundredor^, 201 ; against the inhabitants ef a 
city, town, &c. 201. 

Actions by husband and wife, 202. Actions against them, 203 ; 
execution, 203 

Actions by in&nts, 204 ; by prockein amy or gnardian, 204, 
205 ; costs, 205. Actions against inHants, 206 ; be must 
defend by guardian, 206 ; appearance, 206 ; coirts, execu- 
tion, &c. 206. Warrant of attorney by infant, 207. 

Actions against justices of peace, 212; limitation of action, 
212 ; notice of action, 212 ; venue, plea, &c. 214; teniler 
of amends, 214; verdict, damages, costs, &c. 214. Actions 
against constables, for acting under a justice's warrant, 
215. 

Action for mense profits, 180; in whose name, 180; to re- 
coTOr what, 180. 

Action, penal, 197 ; no costs for plaintiff, unless given ex- 
pressly by statute, 39, 187 ; but otherwise, for defendant, 
56, 187 ; otherwise also in action on statute by party 
grieved, 39 ; amendment in penal actions, 122. 

Action by pauper, 215 ; admission to sue in formii pauperit, 
215 ; in what cases dispaupered, 216; costs, 216. 

Actions against peers and members of parliament, 217. At- 
tadmient against them, 217. Proceedings against them 
under the bankrupt act, 217. 

Actions against prisoners, 218. See " PritonerJ* 

Actions trifling, in what cases new trial refused in, 12. 

Addition of deponent in an affidavit, 276. 

Administrator, actions by, 197 ; process, 8ec., 197; costs, 197. 
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Actions against them, 199; process, &c., 199. Deoaita- 
vit, 200. 

Admission by plaintiff in error that the writ is for delay, its 
effect, 139. 

Admission of evidence, erroneously, in what cases ground for 
a new trial, 3. 

Admission of pauper to sue mfvrmd pauperis^ 215. 

Affidavit, generally, 271 ; form of it, 271 ; title of the court, 
272; title of the cause, 273; deponent's addition, 276 ; 
body of the affidavit, 278 ; signature, 279 ; jurat, 280. 
AMien to be sworn, 283. Defects waived or remedied, 
283 ; in what cases amended, 1 1 5. 

Affidavit, not to be received by arbitrator, 244. 

Affidavit for an attachment, 307. 

Affidavit for costs under court of requests act, 55. 

Affidavits in ejectment : affidavit of service of dedaration, 156; 
. affidavit for judgment, in action by landlord • against 
tenant for a forfeiture, 173, 174. 

Affidavit to impeach a verdict, by imputing corrupt motives to 
one of the jurors, not receivable, 6. 

Affidavit for new trial, 17. 

Affidavit, office copies of, in what cases necessary, 293. 

Affidavit against a member of parliament, under the bankrupt 
law,. 218. 

Affidavit on moving for a rule, 285 ; affidavit of service of the 
rule, 285 ; affidavit in shewing cause against it, 292 ; no 
affidavit allowed in reply, 293. 

Affidavit in moving to set aside proceedings for irregularity, 321. 

Agents, demand by, in order to found an attachment, 307. 
Notice to quit, given by, 149. 

Allowance of a writ of error, 136 ; note of allowance, 136. 

Alteration of affidavit, its effect, 114; the like, of an award, 
247. 

Ambassadors and their domestics, their property cannot be 
taken under a^. /a., 93. 

Amendment, 113 ; must be by leave of the court or a judge, 
113, 114 ; upon what terms, 114; how, on payment of 
costs, 114. 

Amendment in particular instances, 115 :— of plea in 
abatement, 115; of affidavit, 115; of appearance, 115 ; of 
submission to arbitration, 236; of avowry, &c., 116; of 
bail piece, recognizance of bail, &c., 116; of scire facias 
against bail, or declaration thereon, 116 ; of capias, or 
copy of it, 117; of declaration, 117 ; of declaration in 
ejectment, 1 1 8 ; of writ of inquiry and inquisition, 119; 
of writ of error and transcript, 119; of writ of execution, 
119; of the issue, 120; of judgment, 121; of the nisi 
prius record, 121 ; of orders of nisi prills, 122; of par- 
ticulars of demand, 122; in penal actions, 122; of pleas. 
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123; of records, 124; of replication, 124; of rules, 125; 
oi scire facias, 125, 116; of verdict and postea, 126. 

Amendment at the trial, 127 : by consent, 127 ; or 
\vithout consent in matters of trifling importance, 127 ; 
upon trial by the record, 128 ; by statute, 128 ; in cases 
of variance betv^een written instruments produced in 
evidence, and the record, 128; or between the proof and 
statement of contracts, customs, prescriptions, name, or 
other matter, 129. 

Amendment at other times, 132: after plea in abate- 
ment, 132 ; after demurrer, 133 : after error, 133 ; after 
new trial granted, 134 ; after nonsuit, 134. 

Amends, tender of, in actions against justices, 214. 

Annuity, rule to set aside, how to be drawn up, 288. 

Appearance in ejectment by landlord, 166 ; by tenant, 164 ; in 
actions against husband and wife, 203 ; in actions against 
idiots or lunatics, 204 ; in actions against infants, 206 ; 
in replevin, 184; in scire facias, 38. 

Appearance, amendment of, 115. 

Appointment for taxing, one sufficient, 66. 

Arbitration, 235. The submission, 235 ; by whom, 23G ; by 
order of nisi prim, 236 ; by rule of court or judge's orders, 
237 ; by bond or agreement, 237. Arbitrator refusing 
to act, 238. Revocation of submission, 239, 236. 

Proceedings before the arbitrator, and the award, 24 1 ; 
umpire and umpirage, 241 ; witnesses, how compelled to 
attend, and bow sworn, 243 ; examination of the parties, 
in what cases, and how, 244 ; time for making the award 
enlarged, 244 ; the award, 246 ; costs, 248 — 250 ; costs 
for delaying the proceedings, &c. 25 1 . 

Enforcing the award, 25 1 : on a submission by deed, 
&c., 25 1 ; where a cause is referred at nisi prius, 25 1 , 
236 ; where the submission is by rule of court or judge's 
order, 252. Attachment for non-performance of the 
award, 252; in what cases, 252; making the submission 
a rule of court, 254; service of award, and demand of 
performance, 254 ; affidavit, motion, &c. 255. 
Execution for the sum awarded, 257. 
Setting aside the award, 258 ; when and how, 258. 
For what defects it may be set aside, 261 ; misconduct of 
the arbitrator, 261 ; mistake in law, &c. 263 ; award not 
pursuing the submission, 264; arbitrator having exceeded 
his authority, 264 ; or not having awarded on all the mat- 
ters referred to him, 265 ; award being uncertain, 266 ; 
or inconsistent, 268 ; or not final, 268 ; or void, 270 ; in 
what cases for perjury or fraud, 270. 

Arrest upon an attachment, 309, 310; upon a ca. sa., 
99; arrest without reasonable or probable cause, defend- 
ant to have costs, 44. 

s 3 
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Arrest of judgment, 23 ; when motion to be made, 23 ; costs, 64. 

Assignees of bankrupt, actions by or against, 194; in what 
cases they may proceed in an action already commenced 
by the bankrupt, or bring a new action, 193, 194. 

Assignment of replevin bond, 182 ; action by assignee, 182. 

Assignment of errors, 143. 

Auumpsit, to enforce an award, in what cases, 251. 

Attachment, 303 ; in what cases, 303 ; for disobeying anile of 
court, 303 ; in other cases, 304 ; against peers, 305 ; pro- 
ceedings for obtaining the writ, 305 ; service and donand, 
305 ; affidavit thereof, 307 ; rule, &e. 307. The attach- 
ment and proceedings thereon, 309; the writ, 309; 
arrest, 309; interrogatories, 310; master's report, 311; 
judgment, 311. 

Attachment, for not performing an award, 252 ; fornon-pay- 
ment of costs in ejectment, 1 69 ; for taming lessor, of 
plaintifif out, after being put in possession under a writ of 
possession, 171 ; against prisoners, 233^' 

Attachment against a peer or member of |)arliaraent, in vrhat 
cases, 305. •" 

Attorney, action by for the amount <^f his bill of costs, 190; 
delivery of bill, 190; proceii^ and declaration, 190; evi- 
dence for plaintiff under the general issue, 19) ; defence 
and evidence, 191. 

Attorney, action against him, 191 ; in what court, 192; pro- 
cess and declaration, 192; plea, 192. 

Attorney, when commissioner for taking affidavits, in what 
case his client may be sworn to an affidavit beifore him, 
281. 

Attorney, power of, to demand money, &c. for the purpose of 
obtaining an attachment, 306. 

Attorney, power of, to execute a lease in ejectment upon a 
vacant possession, 172. 

Attorney, service of d^aration in ejectment upon, 159. 

Avowry, 184; rule to avow, 184; demand of avowry, 184; 
judgment by default, 184. Avowry how pleaded, 184; 
in what cases it may be amended, 1 1 6. 

Award, 246. See "Arbitration." In what form, 246 ; stamp, 
247 ; cannot be altered, 247 ; in what cases a certificate 
instead of an award, 247. How enforced, 251. For what 
defects set aside, 261 — ^270 ; it may be bad as to part, and 
good for the residue, 261 — 265 ; rule, 258^—260. 

Award, costs given by, may be set off, subject to the attorney's 
lien, 112. 

Award of an elegit on the roll, 98. 
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Bail, amendment in cases of, 116; of affidavit ofjustification, 
116; bail piece, 116; recognizance, 116; scire fiMsas, 116. 

Bail upon an attachment, in what cases, 810. 

Bail in ejectment, 177. 

Bail in error, 140. 

Bank notes, may be taken in execution, 90. 

Banker's cheques taken in execution, 90. 

Bankrupt, actions against, 192 ; their discharge from arrest in 
what cases, 192 ; fi. fa. against his goods, in what cases 
set aside, 193; election of creditor to prove upon his 
estate, 193 ; effect of bankruptcy upon a suit, 193. 

Bankrupt, assignees of, actions by or against, 194. 

Bankruptcy, of party to arbitration, not a revocation of the 
submission, 240. 

Bankruptcy, seizure of goods after, under an execution against 
a trader, 92. 

Baron and feme, 202. See " Husband and fVtfeJ* •* Feme 
covert,** 

Bath, court of requests of, cases relating to, 5§. 

Bills of exchange, taken under ajif./a. 90. 

Bill of exceptions. — New trial not granted on the same point, 2. 

Bill of sale, in what cases valid as against an execution, fci 
what not, 92, 93. 

Birmingham, court of requests of, cases relating to, 55. 

Blackheath, court of requests of, cases relating to, 55. 

Bond, arbitration, 237 ; form of it, 357. 

Bond, replevin, 180 ; in what cases, 160 ; how and by whom 
taken, 180; consequences of not taking it, 181 ; when 
and how forfeited, 182; remedy on it. 182; extent of 
liability of sureties, 183 ; sureties not discharged by time 
given to the plaintiff, &c 182. 

Bradford, court of requests of, cases relating to, 55. 

Breach of covenant, ejectment for forfeiture by reason o^ 
172. 

Breaking doors to execute a^./a. 94. 

Brixton, court of requests of, cases relating to, 55. 



C. 

Capias, in what cases against a prisoner, 225. 

Capias, amendment of, 117. 

Capias ad satisfaciendum, writ of, 99: in what eases, 83 — ^99 ; 
when against husband and wife, 203 ; idiots or lunatics, 
204, or prisoners, 218; in ejectment, 171, replevin, 186; 
scire facias f 38 ; in cases of interpleader, 109 ; how sued 
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out, 83 — 99 ; direction teste and return of the writ, 84; 
how indorsed, 87 ; how executed, 99 ; to whom debt and 
costs may be paid, 99 ; escape, 101 ; discharge of de- 
fendant and its effect, 99. 

Carrying in the rolls, when, 25. 

Case, costs in action on the, for verbal slander, 39 ; and in 
other cases where the damages are under 40s. p. 42. 

Casual ejector, judgment against, 163. See " Ejectment." 

Cause shewn against a rule, 291 ; when, 292 ; affidavit, 292. 
See •• RitUr 

Certificate of arbitrator, instead of an award, 247 ; his certifi- 
cate as to costs, 249. 

Certificate as to costs : to deprive a plaintiff of costs, 40 ; 
to entitle a plaintiff to costs, 42. 

Certificate for speedy execution, 85, 86 ; in ejectment, 170. 

Certifying the record, in error, 142. 

Charging a prisoner in execution, 224 ; within what time, 224 ; 
how, 225—228. 

Chattel property, how bound by delivery of fi. fa. or elegit to 
the sheriff, 88, 89. 

City, inhabitants of, actions against them, 201. 

Clergymen, actions against, 195: proceedings to judgment, 
1 95 ; execution by ca. sa., 1 95 ; >S. fa., and>f. fa, de bonis 
ecclesiasticis, 195; or by sequestrari facias, 195. 
-Cognizance, in replevin, 184. 

Commissioners for taking affidavits, affidavits sworn before 
the party's own attorney, cannot be used, 281 ; except 
affidavits of debt, id. 

Committitur, in charging a prisoner in execution, 227 ; entry 
of it in the Marshal's book, 227 ; filing of it, 227. 

Ckmmittitur piece, 227 ; filing of it, 227. 

Compounding penal actions, how and on what terms, 188 ; 
informer may stipulate to have his costs paid, 188; no- 
tice to the proper officer, 188 ; motion, 188 ; the Queen's 
portion must be first paid, 188. 

Consent clause in submission to arbitration, 237. 

Consent rule, in ejectment, 165 ; how, where defendant is joint 
tenant, &c., with lessor of plaintiff, 166. 

Constables, actions against, 215; demand of warrant, 215; 
costs, 215. 

Contempt, attachment for, 303 ; contempt in not obeying a 
rule of court, 303 ; for a Jibel on the court, 304 ; for con- 
temptuous words of it, in what cases, 304. 

Copy of notes of under-sheriff under a writ of trial, necessary 
to be produced, in moving for a new trial, 15. 

Copy of warrant, demand of, from a constable, before action, 215. 

Copyhold, may now be extended under an elegit, 97. 

Coram nobis, writ of error, 146 ; the like coram vobis, 146. 

Corporations, actions by and against, 196. 
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Corruption in arbitrator, ground for setting aside the award, 
261. 

Costs, 39. Upon a verdict for plaintiff, 39 ; in what cases, 39 ; 
in what not, if the judge certify, 40 ; in what not, if the 
judge do not certify, 42 ; in what not, if the defendant 
might have been sued in a court of requests, &c., 51 ; 
and if the defendant were holden to bail for a greater sum 
than the plaintiff recoyers, without reasonable or probable 
cause, he shall have costs, though the plaintiff have the 
verdict, 44. Costs upon a verdict for defendant, 5C. 
Costs where there are several issues, 58. 

Costs, upon trial by the record, where nul Hel record i» 
pleaded, 62; upon judgment by default, 62; in case of 
judgment non oManie veredicto^ 63. Costs upon arrest 
of judgment, 63 ; in error, 64, 145. Double and treble 
costs, in what cases, and how calculated, 64, 65. 

Taxation of costs, 66 ; by whom and how, 66 ; notice 
of taxation, and appointment, 66; what costs allowed, 
67 ; in taxing between attorney and client, 67 ; in taxing 
between party and party, 69 ; what deemed costs in the 
cause, 69 ; costs of new trial, venire de novo, &c., 19, 22 ; 
counsel's fees, 73 ; costs of special jury, 73 ; costs of get- 
ting up evidence, and the expenses of witnesses, 70. Tax- 
ation in a cause, where the debt does not exceed 20/., 74, 
77, 78. Motion to review the taxation, 82. 

Remedy for costs, 82 : in personal actions, 82 ; in 
ejectment, 169, 171 ; upon a rule, 294. 

Costs, upon arrest of judgment, 64. 

Costs in award, 248 ; in what cases arbitrator may award 
them, 248 ; costs of the cause, 248 ; costs of the re- 
ference, 250 ; costs of the award, 250. 

Costs in the cause, what deemed, 69. 

Costs in actions against constables, 215; in actions against 
the police appointed under the municipal corporation act,, 
215. 

Costs upon compounding penal actions, 188. 

Costs, double or treble, in what cases, and how computed, 
64 ; suggestion for, when necessary, 65. 

Costs in ejectment : upon a nonsuit, 1 68, and how recovered,. 
168 ; upon a verdict, 169 ; where there are several issues, 
169; for defendant, where a landlord proceeds under 
Stat. 1 G. 4, c. 87, 1 77 ; in what cases recoverable in an 
action for mesne profits, 180. 

Costs in error, 145, 64 ; upon non-prossing a writ of error,. 
143. 

Costs in actions by executors or administrators, 197 ; in ac- 
tions against them, 1 99. 

Costs of feigned issue, 189. 

Costs in actions by infants, 205 ; in actions against thero,206r 
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Costs upon tpplication by insolvent, under 48 G. 3, c. 123, 
210. 

Costs upon an interpleader rule at the instance of the sheriff, 
107 ; remedy for them, 109 

Costs, in cases of irregularity, 322. 

Costs, by a judge's order, in what cases, 301 ; a judge may 
grant costs at chambers, 300, 301. 

Costs, upon judgment wm oistante veredicto, 63. 

Costs, in actions against justices of peace, 214. 

Costs, in case of new trial, 19. 

Costs, upon a nolle proiequi, 64. 

Costs of a non pros, 64. 

Costs of a nonsuit, 64. 

Costs, upon nul tiel record pleaded, 62. 

Costs, in actions by paupers, 216. 

Costs, in penal actions, 187, 39. 

Costs, remedy for, 82 ; for costs of the action, 82 ; upon a 
rule, 303,311. 

Costs in replevin, 186. 

Costs upon rules, 294; upon a rule to seaside proceedings 
for irregularity, 322. 

Costs in tcirefaciag, 38. 

Costs, set off, in what cases allowed, 109 ; of costs in equity, 
HI; of costs under an award, 112. 

Costs, taxation of, 66 ; by whom and how, 66 ; notice of 
taxation, and appointment, 66 ; what costs allowed, 67 ; 
in taxing between attorney and client, 67 ; in taxing be- 
tween party and party, 69 ; what deemed costs in the 
cause, 69 ; costs of new trial, venire de novo, &c., 19« 22; 
counsel's fees, 73 ; costs of getting up evidence, and the 
expenses of witnesses, 70. Taxation in a cause, where 
the debt does not exceed 20^., 74, 77, 78, 80. Motion to 
review the taxation, 82. 

Costs, after a venire denovo awarded, 22. 

Counsel. See "Barrister." One only on each side argues 
writs of error, 145. Fees paid to them, what allowed upon 
taxation, 73 

Counts, several, for same cause, costs for, 61. 

County court, proceedings in replevin in, 183. 

County of a city, actions against the inhabitants of, 201 ; pro- 
cess, and how served, 202. 

Court of requests. Costs, where a party who might sue in it, 
sues in a superior court, 51. Suggestions for, 54. 

Court of review, orders of, when treated as judgments, 30 ; to 
be registered, 31 ; execution upon, 31, 101. 

Covenant, forfeiture by breach of, ejectment for, 172. 

Creditors, where affected by judgments, rules, ordars, &c., 25, 
27, 30, 33. 

Crops of corn, &c., may be sold under a ^. /a, 91 ; cannot 
afterwards be distt^m^^, Vn.^\viaS. CA&es^ 96. 
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Damages, in actions against josticet, 214. 

Damages, too great or too small, in what cases ground for a 

new trial, 4, 5. 
Damages, in replevin^ 185: for plaintiff, 185; for defendant, 

185. 
Death of parties. Scire facias upon, 34. 
Death of party to arbitration, in what cases a revocation of the 

submission, 240. 
Death of defendant, before execution, 85. 
Death of plaintiff, after charging defendant in execution, 234. 
Debt on award, 251. 
Debt on bond of submission, 251 . 

Debt on judgment against an executor or administrator, sug- 
gesting a devastavit, 200. 
Declaration, amendment of, 117 ; in ejectment, 118; in penal 

actions, 122. 

Declaration in ejectment, 151 ; notice at foot, 152; service of 

it, when and how, 153 — 161; affidavit of service, 162, 

156. See "Ejectment" Declaration in ejectment on a 

vacant possession, 172; in ejectment by landlord against 

tenant for a forfeiture, 173, 174, or for holding over, 175. 

Declaration against husband and wife, 203. 

Declaration against a prisoner, 22 1 : within what time, 22 1 ; 

form of it, 221. 
Declaration in replevin, 184. 
Declaration in scire facias, 38. 
Deed, submission to arbitration by, 237. 
Default of jurors, witnesses, parties, party's attorney, or of 
sheriff or other officer, in what cases ground for a new 
trial, 5—9. 
Defects, how objected to in an award, 258, 
Defects, how waived or remedied, in an affidavit, 283. See 

"Amendment,*' "Waiver'* 
Defendant, addition of, in an affidavit, 277 ; costs upon verdict 

for, 56, 58. 
Delaying proceedings before an arbitrator, costs for, 251. 
Delivery of paper books in error, 144 ; of writ of execution to 

the sheriff, 88 ; of declaration to prisoner, 221. 
Demand, personal, upon an award, 255 ; upon a rule, prepara- 
tory to moving for attachment, 306. 
Demand of possession, in ejectment under 1 G. 4, c. 87, p. 176., 
Demurrer in error, 144. 
Demurrer, amendment after, 133. 
Deptford, court of requests for, cases relating to, 55. 
Deputy, to be appointed by sheriff, for taking replevin bonds 

and granting precepts in replevin, 181. 
Derby, C9urt of requests of, cases relating to, 56. 
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Detainer, writ of, against prisoners in custody of the Keeper 
of the Queen's prison, 219 ; how directed, 219; may issue 
from any of the courts, 220 ; how sued out, 219. 

Devastavit, proceedings against an executor or administrator 
upon, 200. 

Devisee, in what cases allowed to defend in ejectment, 167. 

Direction of a writ of detainer, 219 : of a writ of error, 136; 
of writs of execution, 84 ; of a habecu corpus, 232 ; of a 
scire facias, 35. 

Directions to taxing officers, as to the-costs of actions where 
the debt does not exceed 20/., 74. 

Discharge, of bail in error, 140. 

Discharge of defendant out of custody,— by reason of his bank* 
ruptcy and certificate, 1 92, or bankruptcy and the election 
of his creditor to prove, 193 ; effect of discharge by plain- 
tiff, after arrest upon a ca sa., 99. Discharge of prisoner 
by supersedeas, 229, or otherwise, 234. 

Disobeying a rule of court, punishable by attachment, 303. 
See "Attachment." 

Distringas nuper vicecomitem, in what cases, 94. 

Distringas, in replevin, 184. 

Docketing judgments, in what cases formerly, 25« 

Double costs, 64 : in what cases, 64 ; how computed, 65 ; in 
what cases suggestion necessary, 65 ; in what cases cost^ 
as between attorney and client substituted for thejn, 
64, 65. 



Ejectment, 151. In ordinary cases, 151 : dieclaration and 
notice, 151, 152; service of it, when &c., how, 153, upon 
the tenant or his wife, 154, or on his servant, &c., with an 
admission receipt by the tenant, 1 57, or on servant, &c., 
when it is probable that the tenant received it, 156, or 
where the tenant keeps out of the way to avoid service, 
159; service, in what cases good from necessity, 161; 
affidavit of service, 162, 156. Judgment against the 
casual ejector, 163. Appearance and plea, 164: by tenant 
in possession, 164; how, 165; consent rule, 165; plea, 
165. Appearance and plea, by landlord, devisee, mort- 
gagee, &c, 166; rule, 167. Issue, &c., 168. Trial, &c., 
168; verdict, 169; nonsuit, and how costs in that case 
recovered, 168; verdict, 169; certificate for immediate 
execution, in what cases, 170; execution by habere facias 
possessionem for the land, and a fi. fa, or ca. sa. for the 
costs, 170, 171. 

Ejectment, where the possession is vacant, 171; lease, 
entry and ouster, 171, 172; declaration and service, 172; 
rule to plead, 172; judgment and execution, 172. 
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Ejectment by landlord against tenant, for a forfeiture, 
172: how, 172; how, where the possession is vacant, 
17<; declaration, 174; time to plead, 174; particulars of 
breaches, 175; notice of trial, 174, 175 

Ejectment by landlord against tenant, for holding over 
after the determination of the tenancy, 175: demand of 
possesion, 175. 176; declaration and notice, 176; bail, 
ac., 177; trial, nonsuit or verdict, recovery of mesne 
profits, 178; costs, 179; execution, 179. 

£^ectment, affidavit in, how intituled, 162, 278. 

Ejectment, amendment of declaration in, 118. 

Ejectment, bail in, in what case, 177 : bail in error in, 141. 

Ejectment, general general issue in, form of it, App., p. 343. 

EHection of creditor to prove against a bankrupt, if the latter 
be in custody at his suit, he shall be discharged, 193. 

Elegit, writ of, 96 : in what cases, 96 ; direction, teste and 
return of, 84 ; how indorsed, 87 ; what property may 
be extended under it, 97 ; writ how executed, 98 ; the 
land how recovered back, after the judgment is satisfied, 98 

^egit, tenant by, in what cases he may determine a tenancy, 
without notice to quit, 149. 

Elongata, return of, to a capias in withernam^ 187. 

Enforcing an award, 251. See ** Arbitration** 

Enlarging the time for making an award, 244. 

Enlarging rules, 296, 291, 293. 

Enquiry, writ of, amending, 1 19 ; amending the inquisition,. 
119. 

Enquiry, writ of, in replevin, 185. 

Enquiry, writ of, setting aside the execution of it, 14. 

Entire damages upon several counts, consequence of one count 
being bad, 126; how and when remedied, 126. 

Entry of elegit and inquisition upon the roll, 98. 

Entry on the roll in error, not necessary until after judgment,. 
144 ; entry after judgment, 146. 

Entry of judgment on the roll, 25; how, 25. 

Entry of landlord, for a forfeiture, not necessary to his main- 
taining ejectment, 172. 

Entry of satisfaction upon the roll, in what cases and how, 112; 
warrant to enter it, 113 ; satisfaction piece, 1 13. 

Equity, costs in, in what cases they may be set oif, 1 1 1 . 

Equity, decrees and orders in, when treated as judgments, 30 ; 
to be registered, 31 ; execution thereon, 31, 101. 

Erasure in the jurat of an affidavit, consequence of, 282. 

Error, writ of, 135 ; in what cases, 135 ; within what time^ 
135; by and against whom, 135; to what court, 136. 
The writ, and how sued out, and allowed, 136 ; in what 
cases it abates or may be quashed, 137 ; how far a super- 
sedeas of execution, 138. Bail, 140 ; in what cases, 140, 
141 ; in ejectment, 141 ; when and howput in, 141, 142 ^ 
. rules for better bail, 142 ; justification, 142. Certifying 
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the record. 142; within what time, 142; tnmacript ooly, 
not the record, removed, 143 ; transcript, how prepared, 
142. Assigning errors, 143; j<Mnder, 144; aigamen^ 
delivery of paper books, ftc., 144, 145; interest, 145; 
costs, 145, 64 ; judgment, &c 146. 

Error, affidavit in, how intitaled, 275. 

Error, amendment of writ o^ 119; of transcript^ 119. 

Enror, amendment alter, 133. 

Error, coram aoUf; and enor coram noWf, prooeedingi in, 146. 

Error in the pleadings &e. wIma a ground lor anew trial, 10. 

Escape, in what cases the party cannot be retaken, 101. 

Evidence in actions by assignees of banknipt, 194. 

Evidence, r^ectkm oC new trial for, in what cases, 2; in what 
cases, for the wrong admisskHi of evidence, 3; orwhere 
the verdict was against evidence, 3 ; or wtee there is 
other evidence be&es that given at tte trial, 7. 

Examination of parties, before an arbitrator^ 244. 

Examination on intenogatories, of persons taken upon an 
attachment, 310. 

Exceptions, bill o^ new tnalnot granted on the same point, 2. 

Excessive damages, new trial in what cases for, 4. 

Execution, 83. Generally, 83 : in what cases, and how sued 
out, 83 ; several writs running at the same time, 83, 96 ; 
direction, teste and rrtum, 84 ; it must strictly porsoe tiie 
judgment, 86 ; how indorsed, 87 ; wiieo to be soed oat, 
88 ; delivery (tf the writ to be encated, 88; priority of 
writs, 88 ; remedy for the amount levied, 89. 

Fieri faciat, 90 ; what goods, Ac may be taken under it, 
90 ; how executed, 94 ; vemditimd espmtu or disfrMgvu 
after it, 94 ; rent to be deducted, 95. Interpleader, 103. 
Elegit, 96; what property may be extended under it, 
97; writ, how executed, 98; writ to be retnmed, filed ind 
entered upon the n^ 98 

Capiat ad taUtfaciendum, 99; how executed, 99 ; dis- 
charge out of custody, by the opposite party, effect of, 99 ; 
payment, to whom, 100 ; escape, 101. 

Execution, amendment of writ of^ 119. 

Execution against clergym^ 195. 

Execution on decrees in equity, 101, 31. 

Execution in ejectment, 170, 179. 

Execution, error in what cases a supersedeas o^ 138. 

Execution after error, 146. 

Execution against hundredors, &c. 201. 

Execution against husband and vrife^ 203. 

Execution, immediate certificate for, in gectment, 170. 

Execution in actions, by and against infants, 205, 206. 

Execution in cases of interpleader, for the costs, 109. 

Execution on judgments of inferior courts, 102. 

Execution against lunatics or idiots, 204 

Execution against p^i% axv^ tci«xE^^s%^S.^^BxUament, 217. 
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Execution against priionen, 224; see "pritoner," 

Execution, removal of causes from inferior courts, for the pur- 
pose of, 102; on rules of court, I01« 31, 311; on rules 
of inferior courts, 102. 

Execution in replevin, 186. 

Execution in scire facias, 38. 

Execution, speedy certificate for, in ejectment, 170. 

Execution, persons in custody upon, more than a year« for a 
debt under 202. in what cases discharged, 207. 

Executors, 197. Actions by them, 197; process, 197; costs, 
197. Actions against them, 199 ; process, &c. 19^4 costs, 
199 ; ilevastant, and proceedings thereon, 200. 

Exoneretur, as to bail in error, 140, 141. 

Expenses of witnesses, what allowed by the master on ta3Ui- 
tion, 70 



False judgment, writ of, removal of causes from inferior courts 
by, in what cases, 135. 

Fees to counsel, what allowed on taxation, 73. 

Feigned issue, 189; proceedings upon, 189; judgment, 24; 
costo, 189. 

Feme covert. Actions against her and her husband jointly, 
203. See "Husband and Wife." 

Feme sole party, what effect her marriage has upon a writ of 
error, 138. 

Fieri facias, writ of 90 : in what cases, and how sued out, 83 ; 
direction, teste and return, 84 ; how indorsed, 87 ; it 
must strictly pursue the judgment 86 ; delivery of it to 
be executed, 88 ; what goods, flbc, may be taken under 
it, 90 ; how executed, 94 ; venditioni exponas ot distringas 
after it, 94; rent deducted, 95. In what cases several 
writs may be running at the same time, 96; in what 
cases, a second writ cannot be sued out, until the first is 
returned, 96. See " Execution." 

Fieri facias against a bankrupt, 192, &c. 

Fieri facias, agunst a clergyman, 195 ; /ieri facias de bonis 
ecclesiastids, 195. 

Fieri facias in ^ectment, 171. 

Fieri facias, against hundredors, 201 ; how executed, 201. 

Fieri facias, in cases of interpleader, for costs, 109. 

Fieri facias against the goods of a prisoner, 228. 

Filing, affidavits under enlarged rules, 293. 

Final judgment, 23; see "Judgment;" against a prisoner, 
within what time, 223. 

Fixtures, of tenant, in what cases they may be taken under a 
fi.fa., 91. 
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sr jf stfcvacc to wsbttniion, obCuned by, 270. 
K -vwK pacfie^ to jHtzfr bul in enor, 141. 

G. 

MiTsnp! . anrt cf nqfoests oi; cases rdating to, 55. 
t^ v&ae asy be taken in execution, \rbat not, 90^94; 
^ttimii )? tike ^t iLtqi of tbe vrit to tbe sberiff, 30. 

i upon, 28. 
ale of, under a JS. fa., 91 ; not 
i for lent. 96. 

dAhl ^ aoinat phatx^ 205 ; cannot be removed, 205 ; 
^jB 3aodsCT tat cnots^ 203. Goaidian for infant defendant, 
i*t^ I hsm jgpnmrerf, 2(h» ; bis fiabilitT for costs, 206. 



L :Sl ; ooiiMS twwfms cmm cavsa, 231 ; how sued 
ISO. 
m, in wbat cases formerly, 
231: w not necessaiT, 232. 

uiaboi ::«?«i «l tati^/iaritmdMmf 233 ; to charge a 
p ai — UB B eieintiwi , 227; in what cases necessary, 
233. 

, vrit of execntion in ejectment, 1 70, 
ITl: kcvsvedoBt, 170; bov executed, 171. 
HriUix. coot of nqoetts of, cases relating to. 55. 
Bear, aa vkat onei ■Biiitd to ame in and defend an eject- 

aMia;. IcT. 
Be^ «ai tmittjBU tk xirrjmtimt against, 35. 
Hnd £00^ caBBOt be seised onder a jf./a., in what cases, 92. 
Hwfig^ o«cr^ br tenant, gectmeDt for, 175. 
Haoifrcite^ adioas against; 201; process, 201; appearance, 

2i>t : execBlaoB. and bofw executed, 201. 
K>,a(«ai aadinfe, 202 ; actiottsbf them, 202 ; execution, 202 ; 
MtKss asanst tbem, 203 ; appearance, 203 ; declaration, 
1^ : eAW . ti o n , 203, 93. 

I. 

Idlnts,. actkms br and against, 204. 

IpMCOMe of an attomer, in wbat cases he is liable to his dient 
te damage QccsaMMeibY it« 191. 
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iterate person, affidavit by, how the jurat shall be, 281. 

(mediate execution, certificate for, in ejectment, 1 70. 

competency of witness, where no ground for a new trial, 7. 

creasing the damages in declarations not allowed after ver- 
dict, 118; or after award, 251,252. So no amendment 
of postea, by increasing the damages, 12C. 

dorsement of writ of detainer, 219. 

dorsement of writs of execution, 87 ; of fi. fa. against the 
inhabitants of hundred, 201. 

.dorsement of writ of summons, not amendable, 125. 

ifamy of deponent to affidavit, how objected to, 284. 

ifant, 204; actions by them, 204 ; they must sue byprochein 
amy or guardian, and not by attorney, or in person, 
204, 205 ; costs, and who liable for them, 205 ; actions 
against infants^ 206; they must enter appearance, the 
plaintiff cannot enter it for them, 206 ; execution, 206. 
Warrants of attorney by infants, void as to them, 207. 

iferior courts, judgments or rules of, when and how remove- 
able, 31 ; application and order, 32 ; effect of the removal, 
32 ; execution upon them, 102. 

iferior tradesmen, trespass by, in hunting, &c., costs in action 
for, 44. 

iquest on a writ of elegit^ 98 . 

nquisition on writ of inquiry, amendment of, 1 19. 

nquisition on a writ of elegit, 98 

nsane persons, actions by or against, 204. 

nsolvent, 207. 

1. Discharge of debtor, under 48 G. 3, c. 123, who has 
been a year in execution for a debt wnder 20/. p. 207 ; in 
what cases, 207 ; when and where motion to be made, 
209 ; notice of it, 209. 

2. Actions by insolvents, 210. 

3. Actions against them, 211; plea, 211; discharge* 
from arrest, 211 ; his goods not seizable under Kfi.fa. 
211, 212, 92. Notice of intention to apply for discharge 
under insolvent act, suspends the prisoner's right to super- 
sedeas, 230. 

nterest, upon a writ of error, 145. 

nterlineation in the jurat of an affidavit, its effect, 282. 

nterlocutory judgment, a writ of error does not lie upon it, 
135. Irregularity in, when to be objected to, 319. 

interpleader, at the instance of the sheriff, 103 ; in what 
cases, 103; rule, 105; issue or action, 107; costs, 107, 
106 ; costs upon the rule, 105, 106; affidavits, how inti- 
tuled, 275. 

nterrogatories for the examination of persons arretted upon 
an attachment, 310 ; in what cases, 310 ; how, 310. 

Inventory of goods, taken under a writ of execution, 94. 

[reland, commissioners in, for taking affidavits to be used in 
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the courts of Westminster, 280 ; how otiierwise sworn 
there, 280. 

Irregularity, 318 ; what, 314 ; in proceedings against prisonen, 
S33 ; in service of rules, 290. In what cases war^, 315; 
by not moTing in time, 316, 318 ; by taking a subsequent 
step in the cause, after knowledge of it, 316 ; or by express 
waiver, 318. 

When motion to be made, 318; fbr Irregalarity in 
affidavit to hold to bail, 318 ; in process, 318 ; in declara- 
tion, 319; in interlocutory judgment* 319. How if the 
irregularity occur in vacation, 319. And tlie same, where 
the motion is by or on the part of a prisoner, 320, 233. 
Rule, 320 ; affidavit, 321 ; when and how a stay of pro- 
ceedings, 321 ; costs, 322. 

Irregularity in proceedings at the trial, in what cases ground 
for a new trial, 9 

Irregular proceedings, how relinquished, so as to avoid the 
costs of a motion, 321. 

Isle of Wight, court of request of, cases relatiDg to, 55. 

Issue, amendment of, 120. 

Issue in ejectment, 168. 

Issue, in actions against prisoners, 223. 

Issue in replevin, 185. 

Issue in scire facias, 223. 

Issue from a court of equity, 189 ; how and by whom settled, 
189 ; costs, 189 ; motion for a new trial in, where, 189. 

Issue when directed, in cases of interpleader, 107. 

Issues, several, costs how taxed in the case of, 58. 



Joinder, in error, 144. 

Joint tenants, service of dedaratxon in ejectment on one of 
several, 157; consent rule, in ejectment by one joint 
tenant against another, 166; notice to quit by one of 
several, 149. 

Judge, affidavit made before, may be used in any of the courts, 
in what cases, 280. 

Judge's notes, read« on argument of a rule for a new trial, 
18. 

Judge's orders, 297; in what cases, 297. Summons, 298; 
peremptory, when, 298 ; second summons, 298 ; consent 
indorsed, 298 ; attendance, 298 ; order ex parte without 
summons, in what cases, 299 ; summons, how served, 
298 ; how far a stay of proceedings, 299. Affidavit, 300. 
Order, and how obtained, 300; service of it, 301. Power 
of the judge to award costs, 300,301. Order, how re- 
viewed by the court, 301 ; how enforced, 302. 



Index. 407 

idge's order to discharge a prisoner by supersedeas, 231. 

idge's summons, 298. 

idgment, 23 ; when and how signed, 24 ; no rule for judg- 
ment necessary, 24 ; judgment, when and how registered,. 
25 ; when and how entered on the roll, 25. Lien of 
judgments on lands, &c., 27 ; on government or other 
stocks, 28. Relation of judgments, 30 ; from what time 
it binds lands, 30 ; chattel property not bound by it, 30. 

idgment, amendment of, 121. 

idgment, arrest of, 23 ; costs, 64. 

jdgment on an attachment, 311. 

idgroent, where the verdict was subject to an award, 251. 

idgment against casual ejector, 163; in what cases after 
nonsuit, 168. See '* Ejectments" 

iidgment in error, how and by whom signed, 146. 

udgments of inferior courts, when and how removed for the- 
purpose of execution, 31 ; application, 32 ; effect of the 
removal, 32 ; execution, 102. 

udgment, irregularity in, when to be objected to, 319. 

udgment non obstante veredicto, 33 ; in what cases, 33 ; in 
what cases a writ of inquiry may be executed after it, 33 ;. 
neither party entitled to costs, 34, 63. 

udgment for want of an avowry or cognizance in repleinn,. 
184. 

udgment against a prisoner, within what time, 223. 

udgment in replevin for plaintiff, by default, 184 ; on verdict,. 
185, 186; for defendant, de retomo Mbendo, 185, 186 ;. 
or for his damages and costs by statute, 185, 187 ; on 
writ of inquiry, 185, 186. 

udgment, scire facias to revive, in what cases, 34, 

udgment in scire facias, for want of appearance, 37. 

udgments, statutory, — decrees and orders in equity, rules of 
the comrocMi law courts, &c., when to be treated as judg- 
ments, 30; to be registered, 31; execution thereon,. 
31, 101. 

urat of an affidavit, 280; form of it, 271, 272 ; defects in it,. 
in what cases remedied, 284. 

urors, new trial for default of, 5 ; verdict not to be impeached 
by their own affidavit, 6 ; unless of some matter which 
took place in open court, 10, 6, 18 ; new trial for treating 
them, 8. 

Fury process, no new trial for error in the return of, 9, 6 ; in. 
what cases amended, 121. 

fustices of the peace, action agahist, 212 ; limitation of action,. 
212; notice of action, 212; venue, plea, tender of 
amends, 214; payment of money into court, 214; ver- 
dict, 214. 

Justice's warrant, demand of perusal and copy of it, in action 
against a constable, 215. 
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Lmd, ccotcsted risk;:* oC Bcv tiiys in ctses of, 12. 
Luuf. j-idEBCStt bi2adi» m vtet cbks» and how; 27. 
Lgyflont g j'ettJLjm by, 17^ 175: appeuance in ejectment, 

by, l^. 
Last dftT oC tciB. vtet aoCioas cannot be made on, 286, 287, 

SS^ ; canae cannot be siievn against a rule for setting 

aade an avard. on. 392. 
Lease, in cjectBcnt on a ^ncant poasesnon, 171 ; fonn of it, 345. 
Leave given, vben, to more to set aside a verdict and enter a 

coflsoit, 14 ; or to set aade a nonsoit and enter a ver- 
dict. 13. 
I^fron /ari(» 4e ktmix arrfeMifirtt; 195. 
Li:)cl of one party by another, prenoos to trial, when a ground 

for a new trial, 5. 
Lien of j u dgments npon lands, &c., 27 ; upon goverDinent 

and other stocks. 28 ; chattel p e ope r ty not bound by it, 30. 
Limitation of action against jostices, 212. 
Limitation of writ of error, 135, 137. 
London, court of requests of, cases rdating to, 55. 
Lord's act, relating to inaohrents is repealed, 207. 
Loss of time of witnesses, in what cases money paid for, will 

be allowed upon taxation, 72. 
Lunatics actions by and against, 204. 

M. 

Madiinery, in what cases not seizable under B.Ji. fa., 91. 

Malicious trespass, costs in an action for, 42. . 

MarksnuuD, jurat in an affidavit by, form of it, 272, 281. 

Marriage of a feme party. Its effects upon a writ of error, 
138 ; scire facias, where necessary, 35. 

Marriage settlement, property under, in what cases it cannot 
be taken in execution for the debts of the husband, 93. 

Master's report, upon an attachment, 311. 

Members of parliament, actions against them, 217: attach- 
ments against them, 317 ; proceedings against them under 
the bankrupt act, 217. 

Mesne profits, action for, 180; what recoverable in, 180; in 
whose name to be brought, 180. In what cases the 
mesne profits may be recovered in the ejectment, 178. 

Middlesex, county court of, cases relating to, 56. 

Misconduct of arbitrator, its effects upon the award, 261. 

Misdescription of a de(X}nent in an affidavit, 277, 278. 

Misdirection, new trial for, 1 . 

Mistake of arbitrator, in his award, its effect, 263. 

Mistake in panel annexed to jury process, its effect, 6. 

Money may now be taken in execution, 90. 

Moravian, form of affirmation of, 243. 
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Mortgagee, defence by, in ejectment, 1 67 i notice to quit by, 
149; when affected by judgments, rules, orders, &c., 25, 
27, 30, 33, 

Motions for rules, 285, 2^6 ; for an attachment for not perform- 
ing an award, 255 ; for an attachment in other cases, 307 ; 
as to costs, upon a court of requests act, 54 ; to set aside 
a verdict, and for a new trial, 1 6 ; the like upon a writ 
of trial, 14 ; for a scire facias, 14. See also under the se- 
veral heads in this Index, 

N. 

Negligence of an attorney, injury to the client by, remedy for, 
191 ; new trial, when granted for, 9. 

New assignment, cost upon judgment for want of a plea to, 
63. 

Newcastle-upon-Tyne, court of requests of, cases relating to,56. 

New evidence, new trial when granted upon, 8. 

New trial, 1 . In what cases, 1 ; for misdirection, 1 ; for the 
rejection of evidence, 2 ; for the wrong admission of evi- 
dence, 3 j where the verdict is against the evidence, 3 ; 
for excessive damages, 4 ; for smallness of damages 5 ; 
for default, &c., in the jurors, 5 ; for default in witnesses, 
&c., 6 ; for default of parties, 7 ; for default of the party's 
attorney, 9 ; for default of the sheriflf or other officer 91 ; 
for irregularity at the trial, 9; for error in the pleadings, 
&c., 10; where a party has been taken by surprise, 11 ; 
in cases of contested rights to land, &c., 12 ; in penal 
actions, 12; in hard or trifling actions, 12, 15. Setting 
aside a nonsuit, 15; setting aside a verdict and entering 
a nonsuit, 14; setting aside a nonsuit and entering a 
verdict, 14; setting aside the execution of a writ of 
inquiry, 14 ; setting aside a verdict on a writ of trial, 14. 
Motion, 16; when, 16; to what court, 17; affidavit, 
17; rule, 17 ; costs, 19. 

New trial, amendment after, 134. 

Nisi prius record, amendment of, 121. 

Non obstante veredicto, judgment, 33 ; in what cases, 33 ; 
where to be moved for, 33 ; writ of inquiry after it, in 
what cases, 33, 34 ; costs, 34, G3. 

Non-payment of rent, ejectment for, 173. See '* Ejectment,** 

Nonpros, in error, 142. 

Nonpros, m replevin, 184. 

Nonsuit, motion for, instead of verdict, in what cases, 14 ; 
or for verdict instead of nonsuit, 14. 

Nonsuit, amendment after, 134 : costs of, 64. , 

Nonsuit in ejectment, 168; for defendant's not confessing 
lease, entry, and ouster, 168; on the merits, 108; costs, 
in such cases how recoverable, 168, 169. 
VOL. ir. t 
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Nonsuit, error upon a judgment of, 135 ; in what cases not » 
tupersedeiis of execution, 140. * 

Nonsuit, setting aside, and granting a new trial, 13. 

Note of allowance of a writ of error, 136. 

Notes of the judge, upon shewing cause against a rule for a 
new trial, 18. 

Notes of the under-sheriflf, &c., upon moving for a new trial 
upon a writ of trial, 15. 

Notice of action to justices of peace, 212. 

Notice of bail in error, 141. 

Notice to dispute a bankruptcy, in an action by or against 
Essignees, 194. 

Notice to declaration in ejectment, 152 : the like in ejectment 
for holding over, 176. 

Notices by insolvent, in execution for a debt under 20/. 209. 

Notice of motion, in what cases, 287 ; when, to stay proceed- 
ings, 287. 

Notice to oflScer, upon compounding penal actions, 188. 

Notice to plead, on declaration against a prisoner, 222. 

Notice to quit, 148 ; in what cases, 148 ; by and to whom 
given, 149, 150 ; form and service of it, 150. 

Notice of «04rc/3cta«, to a defendant residing out of Middle- 
sex, 36. 

Notice to sheriflf, of rent due, after seizure under a ji, fa., 95. 

Notice of taxation, Q^ ; in what cases, ^G ; consequence of 
not giving it, 66 ; in the Exchequer, a copy of the bill 
of costs to be also given, 67. 

Notice of trial, in actions against prisoners, 223. 

Notice of trial, in ejectment, 168; proof of, in what case 
necessary, 179. 

Notice of trial in replevin, 185. 

Nullity, in what cases proceedings may be so treated, and con- 
sequence of their being so, 315, 316. 

O. 

Office copy, of affidavit on which a rule is obtained, before 

cause can be shewn, 293. 
Opening rules, in what cases, 297. 
Order of a judge, 297 : in what cases, 297 j summons, 298 ; 

affidavit, 300; order, 300; costs, 300, 301 ; order, how 

reviewed, 301 ; how enforced, 302. 
Order for supersedeas of a prisoner, 231. 
Order of a judge at nisi prius, when amended, 122. 
Order of a judge, referring a cause to arbitration, 235, 237; 

the like, at nisiprius, 236. 
Outlawry of a clergyman, 195 ; levari facias de bonis ecclesiaS' 

iicis, 195. 
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Panel of jurors, mistake in, not a ground for a new trial, 6. 
Paper books in error, when to be delivered, 144; and to whom, 

144 ; consequence of not delivering them, 144, 145. 
Parliament, members of, actions against, 217. Attachment 

against, in what cases, 217. Proceedings against them. 

under the bankrupt law, 217. 
Parties to action, default of, in what cases ground for a new 

trial, 7. 
Parties to a reference to arbitration, examination of, in what 

cases and how, 244. 
Parties to a rule can alone be affected by it, 293. 
Partners, execution against the goods of one of two 93. 
Paupers, actions by, 215 : admission to sue mformd pauperis, 

215 ; in what cases plaintiff dispaupered, 216 ; costs, 216. 
Payment of money upon an attachment, to whom, 310 ; upon 

a ca. SCI. to whom, 100. 
Peers, or peeresses, actions against, 217 ; Attachment against, 

217. 
Penal actions, 187 ; proceedings in, 187 ; amendment in, 122 ; 

costs in, 187, 39 ; new trial in, 12. 
Penal actions, compounding, 188 ; in what cases, 188 ; notice 

to proper officer, 188; motion, when to be made, 188; 

Queen's part of the penalty to be first paid, 188. 
Peremptory summons, in what cases granted, 299. 
Peremptory paper, formerly, in the court of Queen's Bench, 

for enlarged rules, 296. 
Perjury, net in general a ground for setting aside an award, 

270, or of granting a new trial, unless witness have been 

convicted, 7. 
Personal demand, when necessary, under an award, 255 ; under 

a rule, 306, 312. 
Personal service, when necessary, of a rule, 289, 305, 308. 
Petition, for leave to sue in fomid pauperis, 216; by infant, 

for fiat to sue or defend by prochein amy, &c. 205, 206. 
Plaint, in replevin, 183 ; form of it, 183. 
Plaintiff, addition of, in an affidavit, 277. 
Plaintiflf's costs, 39 ; what allowed on taxation, 67, 76, 78. 
Pleas, amendment of, 1 23 ; of pleas in bar to an avowry, 

116. 
Plea in ejectment, 165 ; how pleaded, 165. 
Plea in error, 144. 
Plea in actions against justices, 214. 
Pleas, &c., new trial not granted for defect in, 10. 
Plea by a prisoner, 222 ; notice to plead, 222 ; rule to plead, 

222 ; demand of plea, 222. 
Plea in bar in replevin, 184; amendment of, 116. 
*2 
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Pleas, costs, \rhere se^-eral comprising the same defence are 
pleaded, 61. 

Pledges in replevin, 181 ; by what discharged, what not, 182;. 
how far liable, 183. 

P*me per vculioi, in what cases, in replevin, 184. 

Possession, writ of, in what cases and how sued out, 170 ; how 
executed, 171. 

Possession, vacant, ejectment in case of, 171 : lease, entry and 
ouster, 171, 172 ; rule to plead, 172 ; judgment and exe- 
tion, 172. 

Postea, 24 : form of it, App. 323 ; who entitled to it, 58 ; in 
what casea amended, 126. 

Poundage, payable to sheriff, on writs of execution, right to it, 
suspended by rule of interpleader, 107; none allowed 
upon an attachment, 310. 

Power of attorney, to demand money, &c., previous to attach- 
ment, 306, 307 ; to execute lease in ejectment upon a 
N-acant possession, 172. 

Priority of writs of execution, 88. 

Prisoners, 218. Actions against them, 218: process, 218; 
capias, 218; writ of detainer, 218; in what court, 220; 
in what cases, where the defendant is in custody on a cri- 
minal account, 220 ; or where he is wrongfully in custody, 
220. Declaration, 221 : within what time, 221 ; form of 
it, 221 ; to be delivered, how, 221. Plea, 222 ; notice to 
plead, 222 ; rule to plead, 222 ; demand of plea, 222. Issue 
and notice of trial, 223. Trial or final judgment, within what 
time and how, 223. Execution, 224 ; within what time, 224; 
how, 225, if in custody of the sheriff 225 ; how if in cus- 
tody of the keeper of the Queen's prison, in the same ac- 
tion in the Queen's Bench, 226 ; or in a different action, 
227 ; how in the Common Pleas or Exchequer, 227, 228 ; 
how if he be in custody on a criminal account, 228 ; exe- 
cution by fi. fa., 228; plaintiff, when a prisoner, how 
charged in execution, 228. Supersedeas, for not declaring, 
22 1 ; for not proceeding to trial or final judgment, 223 ; 
or for not charging defendant in executioh, 224 ; de- 
fendant once supersedeable, always so, 229 ; waiver of 
right to supersedeas 230; in what cases defendant not 
entitled to it, 230, 225 : supersedeas, how obtained, 231. 
General rule, for the keeper of the Queen's prison to dis- 
charge prisoners who are supersedeable, 231. 

Habeas corpwa against prisoner, 231 : habeas corpus cum 
caus&, 231 ; habeas corpus respondendum, 232 ; habeas 
corpus ad satisfaciendum, 233. 

In other matters, 233 ; attachments against them, 233 ; 
how they shall take advantage of irregularity, 233, 
320; their discharge otherwise than by supersedeas, in 
what cases, 234. 
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Prisoner, discharge of, when in execution a year for a debt under 
:20i., 207 : in what cases, 207 ; motion, when and where 
to be made, 209 ; notice of it, 209, 

Probable cause, holding to bail without, 44 ; what is or is not 
probable cause, 46 — 51. 

Process, by summons or capias against a prisoner, 218, or by 
writ of detainer, 219 ; process in actions, by executors or 
administrators, 197, or in actions against them, 199; in 
actions against hundredors, 201 ; irregularity in, when to 
be taken advantage of, 318,316; process against pri- 
soners, 218. 

Prochein amy, how appointed for infant plaintiff, 205 ; his 
liability for costs, 205. 

Prorogation of parliament, writ of eiTor not abated by, 138. 

Purchasers, when aflfected by judgments, rules, orders, &c. 25, 
27, 30, 33. 

Q. 

Quaker, affirmation of, form of it, 243. 
Quashing a writ of error, in what cases, 138. 
Quit, notice to, 148 : in what cases, 148 ; by and to whom 
given, 149; form of it, 151 ; how served, 151. 



Real property, new trial when granted in actions for, l^. 
Reasonable or probable cause, holding to bail without, 44 ; 

what is or is not reasonable or probable cause, 46 — 51. 
Recognizance of bail, when amendable, 116; of bail in error, 

140. 
Record of rdsi prius, in what cases amended, 121. 
Record, amendment of, 124. 
Record, entries on, of the judgment, 25 ; of proceedings in 

error, 146 ; of award of elegit and the inquisition, 98. 
Recor dan facias loquelaiVt writ of, in replevin, 183. 
Reduction of damages, 5. 
Reference to arbitral ion, 235. See "Arbitration" Rule or 

order of, 237 ; amendment of, 236. 
Reference to the master, to ascertain the rents and profits re- 
ceived under an elegit, 98 ; to report on the matter of 

rules, 294. 
Registering judgments, when and how, 25 — 27 ; of decrees, 

rules, orders, &c., 30. 
Rejection of evidence, when a ground for a new trial, 2. 
Remainderman, allowed to defend as landlord in ejectment, 

167 ; when he must give notice to quit, 148> 
Remedy for money levied under an execution, 89. 
Remittitur damna, entry of, 38 : in what cases, 38. 
^3 
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Removal of cause, in repleviD, 183 ; by rec&Fdari facias loque- 

lam, 183. 
Render, time for declaring after, 221 ; for proceeding to trial 

or final judgment after, 224 ; for charging the defendant 

in execution after, 224. 
Rent, notice and claim of, by landlord, in case of an execution 

95. 
Rents, what, tenant by elegit is entitled to, 98. 
Replevin, 180. Replevin bond, 180 ; the replevin, 181 r bond 

how forfeited, 182; sureties how far liable, 183; in what 

cases discharged, 182 ; remedy on the bond, 182. 
Proceedings in the county court, 183. Proceedings in 

the court above, 183 ; removal of the cause, by recordari 

facias luquelatn, 183; appearance and declaration, 184; 

avo>*Ty or cognizance, 184 ; plea in bar, 184 ; issue and 

notice of trial, 185; verdict and judgment for plaintiff, 

1 85 ; verdict for defendant, and judgment at common law, 
de retorvo habendo, 185, or by statute for damages or 
arrears of rent and costs, 185. Writ of inquiry and 
notice, &c., 1K5. Costs, 186. Judgment and execution, 

186 ; amendment of judigment, 121. Collateral proceed- 
ings in, 187 : judgment as in case of nonsuit, 187 ; pay- 
ment of money into court, 187. 

Replication, amendment of, ^24. 

Retailing, after arrest under an attachment, 310. 

Report of master, after interrogatories upon an attachment, 
all. 

Requests, court qf, costs for not suing in, 51. 

Rescinding orders of a judge, 301 ; rules, 297. 

Rescue, attachment for, proceeding upon, 310, 311. 

Respondeat ouster, judgment of, error does not lie upon, 135. 

Restitution, writ of, after error, 146; not before, 171. 

Retorno habendo, judgment and writ de, for defendant in reple- 
vin, 185, 187. 

Return of sheriff, to an elegit, 98. 

Return day of a writ of execution, 85 ; of a scire facias, 35. 

Review of taxation, how obtained, 82. 

Revival of judgment, by scire facias, in what cases necessary, 34. 

Revocation of submission to arbitiation, 239 ; by death, 240. 

Rioters, actions against the hundred for damage done by, 201. 

Rochester, court of requests, cases relating to, 56. 

Roll, carrying in, when, 25. 

Rolls, entries upon, of award of elegit and inquisition, 98 ; of 
proceedings in error, 146 ; of the judgment, 25 ; of satis- 
faction, 112. 

Rules, 285: the motion and rule, 285 ; affidavit, 285; motion, 

286 ; no second motion on the same subject, 287 ; rule, 

287 ; service of it, 289; affidavit of service, 291. Cause 
shewn, 8cc., 2^\ *. \5^ ^\iox£v, 1<^\.\ when, 292; affidavit. 
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292 ; cause shewn, how, 293 ; costs, 294. Rules, when 
and how enlarged, 296 ; when and how opened, 297 ; 
when and how rescinded, 297. 

Rules, amendment of, 125. 

Rules in arbitration, — of submission, 237 ; consent in submis- 
sion to make it a rule of court, 237 ; making submission a 
rule of court, 254 ; rule for attachment for not performing 
an award, 256, 257 ; rule to set aside the award, 260. 

Rule for an attachment, 307; when to be moved for, 307; 
how served, 308 ; what cause may be shown against it, 
308, 309, 

Rule to avow, in replevin, 184. 

Rule for better bail, in error, 142. 

Rule for costs, on the courts of requests acts, 54. 

Rule to declare, in replevin, 184. 

Rule, disobeying, how and in what cases punishable by attach- 
ment, 303. 

Rules in ejectment : — consent rule, 165 ; landlord's rule, to be 
let in to defend, 166, 167 ; rule to plead, in ejectment on 
a vacant possession, 172 

Rules of inferior courts, when and how removed, 31 ; execu- 
tion upon, 102. 

Rule of interpleader, 105 ; See " Interpleader.*' How entered 
of record, 108, 109. 

Rule to set aside proceedings for irregularity, 320. See " Ir- 
regularity." 

Rule on the keeper of the Queen's prison, to acknowledge de- 
fendant in his custody, 226. 

Rule for new trial, 17; not amendable, 18. 

Rule to plead, in actions against prisoners, 222. 

Rules, service of, 289; and affidavit thereof, 291. 

Rules, side bar, when obtained, 287. 

Rule of submission to arbitration, 237. 

N 

s. 

Sale, bill of, when possession of the goods necessary to its 

validity, 92, 93, 
Satisfaction on the roll, entry of, 112; upon motion, 112 ; or 

without it, by consent, 112 ; how, 113. 
Satisfaction piece, in Q. B., in what cases, 113. 
Scire facias^ 34 ; to revive a judgment after a year, 34 ; after 

death of parties, 34 ; against heir and terretenants, 35 ; 

after marriage of feme sole party ; against bail, 35 ; 

on judgment in debt on bond to perform covenants, &c., 

for subsequent breaches, 35 ; on judgments of assets in 

futuro, 35. 

The writ, and proceedings upon it, 35 ; the writ, how 

directed, tested and returnable, 35 ; motion when neces- 
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saiy, 36 ; writ how sued out, 36. Judgment for want 
of appearance, 37; appearance, 38; declaration, plea^ 
issue, execution, 38 ; costs, 3d. 

5crre/aciai, amendment of, 125; not usually of 5ct. /a. against 
bail, 116. 

Scire f'icias ad audiendum errores, no longer necessary, 144. 

Scire facias, on marriage of feme sole, 35. 

Scire facias quare executionefn non, no longer necessary, 143. 

Scire facias ad rehabendam terram, in what cases, after elegit^ 
98. 

Scire fieri inquirx', in what cases, 200. 

Scotland, commissioners in, for taking affidavits to be used in 
the courts of Westminster, 280. 

Securities for money, taken under ayf./a., 90. 

Sehsure of goods under afi.fa,, 90, 94. 

Service, how, of an award,* 254; of declaration in ejectment. 
153, 162; of notice under the insolvent acts, 209; of 
notice to quit, 1 50 ; of notice upon a scire facias, 37 ; of 
order of a judge, 301; of rule nisi, 289; of rule for 
the purpose of proceeding to attachment, 305; of 
rule nisi for an attachment, 308 ; of rules absolute, 
294 ; of writ of summons against hundredors, 201. 

Set off of judgments and costs, 109; in different actions, 109 ; 
in the same action, 110; of costs in equity. 111; of costs 
under an award, 112 ; in what cases not, 112. 

Setting aside an award, 258, 261 ; execution of writ of imiuiry, 
14 ; nonsuit, 13 ; verdict, 1 ; verdict on a writ of trial, 14. 

Several defendants, costs in case of, 57 ; elegit against one of 
several, 97. 

Several issues, costs in case of, 58. 

Several writs of execution, at the same time, allowed, 83. 

Sheffield, court of requests, cases relating to, 56. 

Sheriffs, their duties, with respect to writs of execution, 94, 
98 ; writs of attachment, 309, 310. 

Sheriffs, deputies of, for taking replevins, 181. 

Sheriff's interpleader, 103 ; in what cases 103; the rule, 105; 
issue, costs, &c., 107, 109. 

Sheriff's poundage, right to, suspended pending a rule of inter- 
pleader, 107. 

Sheriff's liability for rent, when he seizes under a,fi.fa., 95. 

Sheriff's return to a writ of elegit, 98. 

Signature, to an affidavit, 279. 

Signature of counsel, to an assignment of errors, 143 ; to 
joinder in error, 144. 

Similiter, want of it, how remedied, 124. 

Slander, verbal, costs in action for, 39. 

Smallness of damages, when a ground for a new trial, 5. 

Southwark, court of requests of, cases relating to, 56. 
Special bailiff, executVoiv executed by, 88. 
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Special jury, costs of, 73. 

Speedy execution in ejectment, certificate for, 170. 

Stamp duty, upon an award, 247. 

Staying proceedings by a rule, effect of it, 288. 

Staying proceedings by a judge's summons, in what cases and 
from what time, 299. 

Stock, lien of judgments upon, 28. 

Submission to arbitration, 235 ; by whom, 236 ; by order of 
nisi prius, 236 ; by rule of court or judge's order, 237 ; by 
bond, deed, or agreement, 237 ; by parol, 238 ; form of a 
bond of submission, 357. Revocation of, in what cases 
and how, 239. Making it a rule of court, 254. Award, 
when set aside, for not pursuing the submission, 264. 

Subornation of witness, when a ground for a new trial, 7. 

Suggestions on the roll, in what cases, for costs, under acts 
relating to courts of requests, 54; for double or treble 
costs, 65 ; in the nature of an avowry, after judgment on 
demurrer or of won pros in replevin, 186. 

Summons of a judge, 298 ; when peremptory, 299 ; when ex 
parte, 299 ; service of, 299 ; attendance upon it, 298 ; 
when and from what time a stay of proceedings, 299. 

Summons upon a plaint of replevin, in the county court, 183. 

Summons, writ of, amendable in what cases. 125. 

Sunday, service of rule for attachment upon, 308 ; of decla- 
ration in ejectment upon, 153. 

Supersedeas of a prisoner, 229 ; for not declaring, 229, 22 1 ; 
for not proceeding to trial or final judgment, 229, 223 ; 
for not charging in execution,*^29, 224 ; prisoner once 
supersedeable, always so, 229 ; prisoner's right to, when 
waived, 230; in what cases not granted, 230,235. Ap- 
plication for, 231. Discharge of prisoners supersedeable, 
by the keeper of the Queen's prison, 231. 

Supersedeas of execution, in what cases a writ of error ope- 
rates as, 138. 

Sureties in replevin, 180; to what extent liable, 183 ; when 
discharged, 182. 

Surprise, when a ground for a new trial, 1 1 . 

Surrey, court of requests for, cases relating to, 56. 
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Table of costs, in causes not exceeding 20/., p. 74, 77, 78 ; 

in causes exceeding 20/. p. 78. 
Taxation of costs, 66 ; notice of taxation, 66 ; in Exchequer, 

copy of the bill of costs must be given, 67. What costs 

allowed, 67 ; in taxing between attorney and client, 67. 

What costs allowed, in taxing between party and party,. 
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69; costs in the cause (what, 69), allowed, 69; costs of 
new trial, 19 ; or venire denovo, 22 ; counsel's fees, 73; 
expenses of witnesses, 70 ; and of getting up evidence, 
73; no distinction in taxation, though a town cause 
be tried in the country, 73. Taxation in a cause where 
the debt does not exceed 20/., 74 ; tables of costs, 76— 
82. Review of taxation, in what cases, 82 ; affidavit upon 
motion, 82. 

Taxation, notice of, 66. 

Tenants in common, consent rule in ejectment against, IC6; 
notice to quit given to one, its eflfect, 150 ; given by 
one, 149. 

Tenant's fixtures may be seized under a/. /a., 91. 

Tenants from year to year, &c., when entitled to notice to 
quit, 148. 

Term for years, may be sold under a /. /a., 91; may be de- 
livered or extended under an elegit, 98. 

Term, last day of, what motions can be made on, 286, 287 ; or 
cause shown, 292. 

Terretenants, scire facias against, 35. 

Testatum writs of execution, what, and when necessary, 84. 

Teste of writ of error, 137; of writs of execution, 84, 85; of 
scire facias, 35. 

Time given to principal does not discharge sureties in replevin, 
182. 

Tithes, costs in action for not setting out, 39. 

Title of affidavit, 272; of the court, 272; and of the cause, 
273, 276 ; consequence of defect in the title, 284. 

Tower hamlets, court of requests of, cases relating to, 56. 

Towns, actions against the inhabitants of, 201. 

Tradesmen, costs in action against, for trespass in hunting, 
&c., 44. 

Transcript in error, 142 ; amendment of, in what cases, 119- 

Treaty pending between prisoner and plaintiflF, in what cases it 
prevents a supersedeas, 230. 

Treble costs, in what cases, 64 ; and how computed, 65 ; sug- 
gestions for, in what cases necessarj', 65 ; in what cases 
costs as between attorney and client substituted for them, 
64. 

Trespass, costs in, where the damages are under 405., p. 42. 

Trespass for mesne profits, 180; in what cases, 180; tore- 
vover what, 180; in whose name, 181; evidence, 180. 

Trespass, in hunting, &c. by inferior tradesmen, costs in, 44. 

Trial in ejectment, 168, 178; in replevin, 185. 

Trial, notice of, in ejectment, 168, 174; in actions against 
prisoners, 223 ; in replevin, 185. 

Trial of an action against a prisoner, within what time, 223. 

Trifling actions, new trial in, 12, 

Trust property, In "wYvat csa^^ e,iL\.«cv&3aJc\fe wwder an elegit , 97. 
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Jmpire, 241 ; when and how appointed, 241 ; proceeding by, 

242 ; umpirage, 242. 
Jncertainty in an award, 266. 
Jndefcnded cause, trying a defended action as, in what case 

ground for a new trial, 10. 
Jnder-sheriff, his notes to be produced on moving for a new 

trial, in a case tried before him on a writ of trial, 15. 



V. 

acant possession, ejectment in the case of, 171. 

ariance, between a writ of execution and the warrant thereon, 
88 ; between notice of action and writ, &c., in actions 
against justices, 213. 

ariance, amendment for, 128, 129. 

\^ire de novo, 21 ; in what cases, 21 ; costs, 22 ; in actions 
against justices, 214; in penal actions, 187. 

^exatious actions, new trial in, 13. 

'erdict, taken subject to an award, 236. 

erdict, in ejectment, 169. 

'erdict, amendment of, 129. 

'erdict against evidence, ground fora new trial, 3. 

'oid proceedings, no time limited for setting them aside, 315 ; 
distinction between them, and proceedings merely irregu- 
lar, 3 14, 315. 

W. 

Vaiver, what, of an irregularity in a previous proceeding, 315, 
318; none, of a void proceeding, 315; of defects in an 
affidavit, 283 ; of personal service, 308 ; in service of rule, 
290 ; of right to supersedeas, 230. 

Varrant, on a writ of execution, 88. 

Varrant of a justice, demand of, previous to action against a 
constable, 215. 

Varrant to enter satisfaction on the roll, 1 12. 

Vaste, recognizance not to commit, in what cases in eject- 
ment, 179. 

Vestminster, court of requests of, cases relating to, 56. 

Vilful trespass, costs in action for, 44. 

Witnesses before an arbitrator, 243 ; how compelled to attend, 
243 ; how sworn, 243. 

Vitnesses, default or incompetency of, when a ground for a 
new trial, 6 ; erroneous rejection of, for incompetency, 
when a ground for a new trial, 2. 
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Witnesses' expenses, what allowed on taxation, 70. 

Words, slanderous, costs in actions for, 39. 

Writ of attachment, 303 ; how and upon what grounds ob- 
tained, 303 — 305 ; proceedings thereon, 305. 

Writ of detainer, 219 : how sued out, 219 } from what court, 
220. 

Writ of inquiry, in what cases may be amended, 119. Execu- 
tion of it, in what cases set aside, 14. 

Writ of inquiry in replevin. 184. 

Writ of error, 135: in what cases, 135; within what time, 
135; by and against whom, 135; to what court, 136; 
the writ, and how . sued out and allowed, 136; in what 
cases it abates, or may be quashed, 137 ; how far a super- 
sedeaSf of execution, 138 ; bail, 140 ; certifying the record, 
142; assigning errors, 143; joinder in error, 144; argu- 
ment, &c. 144; interest, 145; costs, 145 ; judgment, &c. 
146. Error coram nobis or coram vobis, 146. Writ of 
error, in what cases amendable, 1 1 9. 

Writs of execution, 83. Execution geneniUy, 83 : in what 
cases, and how sued out, 83 ; direction, teste and re- 
turn, 84 ; it must pursue the judgment, 86 ; how indorsed, 
87 ; when to be sued out, 88 ; delivery of the writ to be 
executed, 88 ; priority of WTits, 88 ; remedy for the 
amount levied, 89. Writ, when amendable, 119. 

Fieri facias, 90 ; what goods, &c. may be taken under 
it, 90 ; how executed, 94; venditioni exponas, and dis- 
tringas, 94 ; rent deducted, 95. Elegit, 96 : what pro- 
perty may be extended under it, 97 ; writ, how executed, 
VH ; how returned and filed, 98. Capias ad satisfaciendum, 
99 ; how executed, 99 ; discharging the defendant, its 
eflFect, 99 ; retaking after an escape, 101. 

Writ of execution, in ejectment, 170; in replevin, 186. 

Writs in penal actions, 187 ; amendment of, 122, 

Writ of possession in ejectment, 1 70. 

W>it of restitution, after writ of error, 146. 

Writ de retomo habendo, 185. 

Writ of summons, in what cases amendable, 64. 

Writ of supersedeas, 229 : in what cases, 229 ; application, 
231; by the keeper of the Queen's Prison, 231. See 
*' Prisoner," 

W'rit of trial, in what cases amended, 127. Setting aside the 
verdict upon, when and how, 14. 



Friiited by Shaw oivOlSotis, Wi «a<i 138, Fetter Lane, London. 
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